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I. INTRO DUC TION

Prop erty rights and the econ omy are now main is sues among le gal schol -
ars, econ o mists and other so cial sci en tists as the world be comes glob al -
ized more and more. Glob al iza tion means, among oth ers, that cap i tal and 
com mod i ties flow and move freely be yond na tional bor ders and thus
bor der lines be tween States be come blurred at least in terms of the econ -
omy. This global trend has a great im pact on the do mes tic eco nomic or -
der and the con sti tu tional sta tus of prop erty rights in al most all coun tries
in the world. The grow ing eco nomic in ter de pen dence in global level di -
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min ishes not only the au ton omy of na tional econ omy but also that of le -
gal sys tem gov ern ing na tional econ omy in each coun try. What is go ing
hand in hand with the at ten u a tion of eco nomic sov er eignty is the col -
lapse of wel fare State dom i nant un til the mid 20th cen tury. At the same
time, more at ten tion, le gal as well as eco nomic, is given to prop erty
rights which un der the flag ship of wel fare state has been rel a tively ig -
nored by na tional le gal sys tem com pared to civil lib er ties such as free -
doms of ex pres sion, re li gion, con science and pri vacy.

Un der ly ing this on go ing trend is the ideal of neo-lib er al ism. To be
sche matic, it means an ide ol ogy that mar ket should be free as much as
pos si ble and as a cor ol lary state in ter ven tion in the econ omy should be
avoided as pos si ble as it can. How ever, a free mar ket sys tem is not
meant to re quire nec es sar ily a weak state. The state is re quested to with -
draw from the mar ket but is sup posed to be strong in en forc ing law be -
cause law and or der in so ci ety is cru cial to pro tect eco nomic in ter ests
gained at free mar ket and to main tain the sta bil ity of the eco nomic sys -
tem it self. In other words, neo-lib er al ism does not nec es sar ily mean a
res ur rec tion of a night-watch man con cept of state. Even in the United
States of America with one of the most lib eral eco nomic re gimes in con -
tem po rary world, more time would be re quired for the very idea of reg u -
la tory or ac tiv ist state to come to the end. It is be yond imag i na tion that
the state is no lon ger in volved in the en larged pub lic spheres since the
late 19th cen tury such as ed u ca tion, public health and so cial se cu rity.

How ever, it would be safe to iden tify two ma jor changes. Firstly, no
lon ger the dou ble stan dard of con sti tu tional rights which re quires dif fer -
ent re view of gov ern men tal ac tions cor re spond ing to the na ture of rights, 
property rights would be given more pro tec tion in the neo-liberalist
state than in the wel fare state. Sec ondly, it is re mark able to see the re treat
of the state in eco nomic plan ning, reg u la tion and pro mo tion across the globe.
In par tic u lar, un der the World Trade Or ga ni za tion sys tem lead ing glob al iza -
tion, mem ber states are or dered not to in volve any ac tion af fect ing free
trade in com pre hen sive fields of the econ omy.

In this re port, we aim to ob serve that such changes can be found in
Ko rea by an a lyz ing the con sti tu tional re gime con cern ing prop erty rights
and the econ omy in Ko rea and, fac ing the ir re vers ible tide of glob al iza -
tion, its re cent de vel op ment in constitutional cases.
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The re port con sists of five sec tions ex clu sive of in tro duc tion. The first 
main sec tion tries to in tro duce the out line of the Ko rean Con sti tu tion fo -
cus ing upon its struc ture and gen eral prin ci ple of rights pro tec tion. The
sec ond pro vides an over view of con sti tu tional re gime of prop erty rights.
The third de votes to con sti tu tional ar range ments con cern ing eco nomic
or der. The fourth tries to in tro duce and an a lyze ma jor cases con cern ing
prop erty rights and eco nomic or der with spe cial ref er ence to land prop -
erty. The fi nal sec tion tries to eval u ate main ob ser va tions in the pre vi ous 
sec tions in terms of le gal change in the era of globalization rather than
merely summarizing them.

II. OVER VIEW OF THE KOREAN CONS TI TU TION

1. Out li ne of the Cons ti tu tion

The Con sti tu tion of the Re pub lic of Ko rea was first made in 1948 and
fi nally re vised in 1987. It pur sues a con sti tu tional de moc racy by guar an -
tee ing in alien able ba sic hu man rights and dem o cratic political in sti tu -
tions. It con sists of pre am ble, ten main parts and addendum. Pre am ble
de clares the sub ject, pur poses, and pro cess of the con sti tu tion-mak ing.
The first main part con tains gen eral pro vi sions rep re sent ing ba sic prin ci -
ples and in sti tu tions to gether with ba sic el e ments of the state as a na -
tion-state. The sec ond part de clares ba sic hu man rights and du ties of the
people. The en su ing four parts state the ba sic struc ture of gov ern ment.
Government con sists of the Na tional As sem bly, the Ad min is tra tion headed
by pres i dent, the Courts and the Con sti tu tional Court. Part 7 and 8 are al -
lo cated to election man age ment and lo cal autonomy re spec tively. Part 9
is con cerned with the economy while part 10 pro vides pro cesses of con -
sti tu tional re vi sion.

For our con cern, what is no ta ble is part 9 which de clares ba sic prin ci ples
of eco nomic or der and the re la tion ship be tween the state and the econ omy.
More ex pla na tion about this part will fol low in sec tion IV of this pa per.

2. Out li ne of Cons ti tu tio nal Rights Pro tec tion System

The Ko rean Con sti tu tion con tains a Bill of Rights ar ti cle 10 de clares
that ev ery in di vid ual has hu man dig nity and val ues, the right to pur suit of
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hap pi ness and the state is sub ject to con sti tu tional ob li ga tion to pro tect
such un al ter able ba sic hu man rights. The en su ing ar ti cles enu mer ate specific 
ba sic hu man rights such as equal ity, civil, po lit i cal, so cial, eco nomic and cul -
tural rights from ar ti cle 11 to ar ti cle 36. How ever, this list of rights and
free doms is not con strued to be ex haus tive. Ar ti cle 37,1 states that “free -
doms and rights of cit i zens shall not be ne glected or de nied on the grounds 
that they are not enu mer ated in the Con sti tu tion”. This open-ended pro vi -
sion is a con sti tu tional ba sis of non-enu mer ated rights to gether with ar ti cle 
10 con strued to be a pro to type of all nat u ral rights.

What is unique in the rights pro tec tion sys tem in the Ko rean Con sti tu -
tion is a gen eral re stric tion pro vi sion whereby the rights and free doms
may be re stricted though only when four con sti tu tional con di tions met
all to gether. Firstly, re stric tions should have pur poses cat e go rized into
three groups: pro tec tion of na tional se cu rity, main te nance of law and or -
der, and pro mo tion of pub lic wel fare. Sec ondly, such re stric tions should
be pre scribed by the Act of the Na tional As sem bly. Thirdly, leg is la tive
re stric tions should meet the prin ci ple of pro por tion al ity or pro hi bi tion of
ex ces sive re stric tion, em a nated not only from the gen eral con sti tu tional
prin ci ple of the rule of law or Rechtsstaat but also from the ‘nec es sary
clause’ of article 37,2 pro vid ing that “free doms and rights of cit i zens
may be restricted… only when nec es sary for na tional se cu rity, main te -
nance of law and or der, and pro mo tion of pub lic wel fare”. The Con sti tu -
tional Court of Ko rea (here af ter KCC) spec i fies this prin ci ple into four
de riv a tive rules: a) re stric tions may be im posed only when it is proved to 
have le git i mate con crete ob jec tives (le git i macy of ob jec tives); b) the
means of re stric tion should be ap pro pri ate to achieve the des ig nated ob -
jec tive (ap pro pri ate ness of the means); c) the means should be the least
dras tic among var i ous equally ef fec tive op tions (the least dras tic means); 
d) the im por tance of pub lic in ter est ob tained by such re stric tions should
be equal or more than the de gree of in fringe ment caused thereby (pro -
por tion al ity of com pet ing in ter ests).1 Fourthly, even when all other con -
di tions were to be met, the es sence of any free dom or right should not be
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en croached. Ac cord ing to KCC, the es sence of free dom or right means
that if it is re stricted, the free dom or right it self be comes mean ing less.2

When peo ples’ con sti tu tional rights were in fringed by the State, they are
en ti tled to bring the cases be fore the or di nary courts in or di nary ju di cial
pro ce dures such as civil, ad min is tra tive pro ceed ings in prin ci ple. If there 
is no ef fec tive way for re dress in the or di nary pro ce dures, they may go
directly to KCC in the con sti tu tional com plaints pro ce dure.3 As far as pro tec -
tion of con sti tu tional rights are con cerned, KCC is the most im por tant
institution be cause, as a fi nal ar bi ter of the Con sti tu tion, has the power of
con sti tu tional re view of leg is la tion vi o lat ing peo ples’ con sti tu tional rights.

III. OVER VIEW OF THE CONS TI TU TIO NAL REGI ME

OF PRO PERTY RIGHTS

1. Re cog ni tion of a Gene ral Right of  Pro perty

The Ko rean Con sti tu tion rec og nizes ex pressly a gen eral right of prop -
erty. Article 23,1 states that “the right of prop erty of all cit i zens shall be
guar an teed”. KCC re gards this pro vi sion not only as a con sti tu tional
safe guard through which in di vid ual’s civil lib er ties be comes re al is tic but 
also as one con sti tu tional ev i dence that Ko rea pur sues a cap i tal ist free
mar ket econ omy.4 Ac cord ing to KCC, prop erty should meet at least two
re quire ments to be pro tected by the Con sti tu tion. Firstly, it should be
for mu lated by the owner’s own ef forts. For ex am ple, en ti tle ment given
by the state with out ref er ence to the ben e fi ciary’s own ef forts is in prin -
ci ple out of the scope of prop erty safe guarded by the Con sti tu tion. Sec -
ondly, the con cerned prop erty can be used and dis posed for the right
holder’s pri vate in ter est and with his or her own ca pac ity.5
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 2. Wi de Legis la ti ve Dis cre tion in Res tric ting
     Pro perty Rights

How ever, it is no ta ble that the con sti tu tional rec og ni tion of prop erty
right is made in a dif fer ent form and sub stance from that of other civil
lib er ties. While the lat ter is guar an teed with out sep a rate con di tions at -
tached to their con tents, lim i ta tions and ex er cise, the for mer is paid spe -
cial at ten tion by the Con sti tu tion mak ers. Leg is la ture is con strued to be
able to wield wider dis cre tion in de ter min ing the con tents and lim i ta tions 
of prop erty rights than other free doms be cause, un like other liberties, the 
sec ond para graph of article 23,1 pro vides that the con tents and lim i ta -
tions of prop erty rights shall be de ter mined by stat utes of the Na tional
As sem bly. KCC con firms this in ter pre ta tion by dif fer en ti at ing the na ture 
of leg is la ture’s role in spec i fy ing the open-ended con tents of prop erty
rights from that in re strict ing the given con tents of other free doms, though it 
stresses that the very dif fer ence can not be used to defy pri vate prop erty
rights per se.6

3. Re qui re ment of Con for mity to the Public Wel fa re

More over, article 23,2 im poses ad di tional ob li ga tion, which is not
found in pro vi sions for other con sti tu tional rights, on the holder of prop -
erty rights by pro vid ing that “the ex er cise of prop erty right shall con form 
to the pub lic wel fare”.7 KCC holds that this con sti tu tional re quire ment of 
con for mity to the pub lic wel fare or so cial re spon si bil ity in the ex er cise
of prop erty rights may al low leg is la ture to limit owner’s use of prop erty
even with out just compensation un less the lim i ta tion forces the owner to
en dure un rea son able sac ri fice.8 

In case of un rea son able lim i ta tion on pri vate prop erty caus ing owner’s 
un usual bur den, com pen sa tion should be ac com pa nied to it on the ground
of the pro hi bi tion of ex ces sive re stric tion prin ci ple or proportionality
prin ci ple based upon article 37,2 of the Con sti tu tion. Ac cord ing to KCC, 
the na ture of com pen sa tion in this re gard is dif fer ent from just com pen -
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sa tion re quired for ex pro pri a tion or takings for pub lic ne ces sity by
article 23,3. While the lat ter re quires a full, pe cu ni ary com pen sa tion, the
for mer does not. KCC holds that com pen sa tion based upon ar ti cle 23,1
and 2 should not be con fined to pe cu ni ary com pen sa tion so that leg is la -
ture may wield wide dis cre tion in de ter min ing in what form of com pen -
sa tion is de sir able. For ex am ple, if the gov ern ing law re sult ing in ex ces -
sive re stric tion pro vides own ers with the spe cific right to re pur chase the
rel e vant prop erty, it would meet the re quire ment of com pen sa tion. Fur -
ther more, KCC rules that com pen sa tion does not have to reach the full
mar ket value of the ac tual loss.

4. Con di tions of Expro pria tion and Public Use of Pri va te Pro perty

As men tioned in the pre vi ous sec tion, ex pro pri a tion or takings of pri -
vate prop erty for pub lic ne ces sity should be ac com pa nied by just
compensation and re quired to be jus ti fied by stat ute. KCC’s ju ris pru -
dence in this re gard is that just com pen sa tion means the full value of loss 
which is not de ter mined purely by mar ket price but by ob jec tive eco -
nomic value. There fore, in ci den tally in creased mar ket value such as de vel -
op ment value driven by spec u la tion in land mar ket can not be re garded as a
stan dard against which just com pen sa tion is evaluated.9

5. Other Cons ti tu tio nal Pro vi sions Re la ting to Pro perty Rights

Ar ti cle 13, 2 of the Ko rean Con sti tu tion pro vides that no per son shall be
de prived of prop erty rights by means of ret ro ac tive leg is la tion. Gen er ally
speak ing, this pro vi sion is to con firm the prin ci ple of the rule of law in gen -
eral and the pro tec tion of ex pec ta tion in ter ests rule in par tic u lar, both of
which are con strued to be en shrined in ar ti cle 37,2 of the Con sti tu tion.

How ever, it should be borne in mind that ret ro ac tive de pri va tion of
pri vate prop erty is, un like that of crim i nal ret ro ac tive pun ish ment, al -
lowed in cer tain ex cep tional con di tions. KCC sug gests three in stances:
a) when peo ple’s ex pec ta tion in ter ests is very lit tle be cause ret ro ac tive
leg is la tion was be ing ex pected or be cause the le gal sys tem was so un cer -
tain and cha otic as to in spire very lit tle con fi dence in it; b) when the con -
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cerned party’s loss due to ret ro ac tive applicat ion is none or very lit tle; c)
when the com pel ling pub lic in ter est over rides the man date of pro tec tion
of ex pec ta tion in ter est.10 Also, the Ko rean Con sti tu tion has a spe cial pro -
vi sion des ig nated to pro tect the rights of au thors, in ven tors, scientists,
en gi neers and art ists. Article 22,2. This is in ter preted to promote cultural 
and scientific activities by protecting intellectual properties.

In ad di tion, part IX of the Con sti tu tion ti tled econ omy con tains
prin ci ples and spe cific reg u la tions which af fect the pos ses sion and
ex er cise of prop erty rights. This will be dealt with in the fol low ing
sep a rate sec tion.

IV. OVER VIEW OF THE CONS TI TU TIO NAL REGI ME

OF ECO NO MIC ORDER

One fea ture of the Ko rean Con sti tu tion is that there are spe cific pro -
vi sions about the econ omy. Part 9 con sist ing of seven ar ti cles sets force 
ba sic prin ci ples of the re la tion ship be tween the state and the econ omy
and ba sic in sti tu tions the Con sti tu tion-mak ers think im por tant to pur -
sue and im ple ment those prin ci ples.

1. Ba sic Prin ci ples of Eco no mic Order

Article 119,1 of the Ko rean Con sti tu tion states that “the eco nomic or -
der of the Re pub lic of Ko rea shall be based on a re spect for the free dom
and cre ative ini tia tive of en ter prises and individuals in eco nomic af -
fairs”. To gether with the rec og ni tion of prop erty as a ba sic con sti tu tional 
right, this pro vi sion is con strued to make it clear that Ko rean eco nomic
or der is a cap i tal ist econ omy.

Ho we ver, it might be too hasty to an ti ci pa te that the Ko rean Eco nomy 
is a pu re lais sez-fai re eco no mic or der be cau se a com pe ting prin ci ple, i.
e., the prin ci ple of de mo cra ti za tion of eco nomy allo wing the sta te’s wi de 
in ter ven tion in the eco nomy is en sued in article 119,2 pro vi ding that:

the Sta te may re gu la te and coor di na te eco no mic af fairs in or der to main -
tain the ba lan ced growth and sta bi lity of the na tio nal eco nomy, to en su re
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pro per dis tri bu tion of in co me, to pre vent the do mi na tion of the mar ket and
the abu se of eco no mic po wer and to de mo cra ti ze the eco nomy through har -
mony among the eco no mic agents. 

KCC con firms this con struc tion in a num ber of cases by say ing that
al though the ba sis of eco nomic or der is free-mar ket-cen tered or der re -
spect ing pri vate prop erty rights and free com pe ti tion, the state may in ter -
vene in the econ omy to elim i nate so cial prob lems stemmed from free
mar ket and to pur sue so cial wel fare and jus tice.11

As a con se quence, Ko rean econ omy can be re garded as a kind of
mixed-econ omy or a “so cial mar ket econ omy” in the sense that mar ket
can be reg u lated to pro mote so cial wel fare. How ever, it is not meant that
the state can in ter vene in the econ omy when ever it wishes. KCC de vel -
ops the prin ci ple of subsidiarity in that the state’s in ter ven tion in pri vate
spheres in clud ing the econ omy should be im ple mented only when it is
nec es sary to com ple ment self-de ter mi na tion on the part of in di vid u als
and en ter prises.12 KCC also re it er ates in a num ber of cases that even
when the state’s in ter ven tion is re quired, it should be lim ited to the de -
gree and level re stricted by the pro por tion al ity rule stemmed from the
rule of law prin ci ple.13

2. De mo cra ti za tion of the Eco nomy Plu ra list Eco no mic Order

As men tioned above, de moc ra ti za tion of the econ omy is de clared as a
coun ter-bal anc ing prin ci ple to the free-mar ket econ omy in the Ko rean
Con sti tu tion. To im ple ment this prin ci ple, the Ko rean Con sti tu tion is
con strued to ar range a plu ral ist eco nomic or der by pro mot ing or ga ni za -
tion and man age ment of socio-eco nomic self-help groups such as co op -
er a tive so ci et ies for farm ers and fish er men, fed er a tion of small and me -
dium busi ness and con sum ers’ co op er a tive as so ci a tion. Article 123,5 and 
article 124. The or ga ni za tion and ac tiv i ties of trade un ions, the most im -
por tant in ter est groups in a cap i tal ist econ omy, are not men tioned in this
part of the Constitution but more strongly pro tected by work ers’ con sti -
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tu tional rights of as so ci a tion, col lec tive bar gain ing and col lec tive ac tion
in article 33 of the Constitution.

Fur ther more, the Con sti tu tion has the state es tab lish and im ple ment
plans to com pre hen sively de velop and sup port ag ri cul ture and fish er -
ies, and small and me dium en ter prises (ar ti cle 123, 1 and 3). In par tic u lar,
the state is obliged to make ef forts to sta bi lize the prices of ag ri cul -
tural and fish ery prod ucts by main tain ing an equi lib rium be tween the
de mand and sup ply of such prod ucts and im prov ing their mar ket ing and
dis tri bu tion sys tems (ar ti cle 123, 4).

Bal anced de vel op ment of na tional econ omy is not con fined to the di -
men sion of func tional in dus trial di vi sion but also re quired in the
dimension of re gional di vi sion. There fore, the Con sti tu tion im poses con sti -
tu tional duty on the state to fos ter re gional econ o mies to en sure the bal -
anced development of all re gions (ar ti cle 123, 2). KCC con firms this
construction in Lo cal Soju Com pul sory Pur chase Sys tem case. The Court
ruled that while the pri mary aim of re gional eco nomic de vel op ment
stated in ar ti cle 123 is the re duc tion of eco nomic dis par ity among re -
gions, there is no con crete re gional dis par ity call ing for such ad just -
ment un der the Li quor Tax Act seek ing to main tain one soju maker in
ev ery prov ince.14

3. Sta te’s Preemp tion of Na tu ral Resour ces and Natu ral Powers

Ar ti cle 120 of the Con sti tu tion rep re sents the prin ci ple of so cial iza tion of 
nat u ral re sources and nat u ral pow ers. The state se cures a pre emp tive power
to grant li censes to ex ploit, de velop or uti lize min er als and all other im por -
tant un der ground re sources, ma rine re sources, wa ter power, and nat u ral
pow ers avail able for eco nomic use for a lim ited pe riod of time un der the
con di tions as pre scribed by the Act of the Na tional As sem bly (ar ti cle 120,
1). In this re gard, the state should es tab lish a plan for the bal anced de vel op -
ment and uti li za tion of nat u ral re sources and land (article 120, 2).

4. Land Re gu la tion

Land is very im por tant in the econ omy and wel fare of the peo ple
because it is the ba sis for their daily lives, in par tic u lar eco nomic ac tiv -

AHN / KIM80

14 8-2 KCCR 680, 96 Hun-ka 18, De cem ber 26, 1996.



i ties. Its ef fi cient and bal anced uti li za tion is more cru cial in Ko rea than
other coun tries be cause of high pop u la tion den sity, tra di tional pref er ence 
for land own er ship and as a cor ol lary the se vere land spec u la tion.

Ar ti cle 122 states that the state may im pose, un der the con di tions as
pre scribed by the Act of the Na tional As sem bly, re stric tions or ob li ga tions 
nec es sary for the ef fi cient and bal anced uti li za tion, de vel op ment and pres -
er va tion of the land of the na tion. To gether with the State’s duty to make a 
plan for land use, this pro vi sion en dows the State with a wide dis cre tion to 
reg u late land use. There are a num ber of stat ues for reg u lat ing land use.
They in clude the Ba sic Law of Na tional Land, the Na tional Land Plan ning 
and Use Act and the Res ti tu tion of De vel op ment Gains Act.

5. Na tio na li za tion of Pri va te Enter pri ses

Un der the Ko rean Con sti tu tion, pri vate en ter prises, in prin ci ple, should
not be na tion al ized nor trans ferred to own er ship by a lo cal gov ern ment.
How ever, un der spe cial con di tions stated in the Con sti tu tion, there is an
exception to this prin ci ple. Ar ti cle 126 pro vides that ur gent ne ces si ties of 
national de fense or the na tional econ omy con firmed by the Act of the Na -
tional As sem bly may jus tify na tion al iza tion of or sim i lar state intervention 
in pri vate en ter prises.

6. Other Eco no mic Arran ge ments

Ko rea is a de vel op ing coun try based upon ex port-driven econ omy in
which for eign trade is cru cial to the na tional econ omy. Re flect ing this
cir cum stance, the Con sti tu tion ex presses the state’s power to reg u late
for eign trade and its ob li ga tion to pro mote it (ar ti cle 125). How ever, this
con sti tu tional power be comes nom i nal in re al ity as far as the WTO sys -
tem is con cerned.

An other in ter est ing pro vi sion is Ar ti cle 121,1, which de clares that Ten -
ant farm ing shall be pro hib ited and the state is obliged to pro mote the ag -
ri cul tural land-to-the-till ers prin ci ple. How ever, the leas ing of ag ri cul tural
land and the con sign ment man age ment of ag ri cul tural land to in crease ag -
ri cul tural pro duc tiv ity and to en sure the ra tio nal uti li za tion of ag ri cul tural
land or due to un avoid able cir cum stances, shall be rec og nized un der the
con di tions as pre scribed by the Act of the Na tional Assembly. This re -
flects the his tor i cal need for the erad i ca tion of feu dal leg acy in the past.
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In ad di tion, the state is sup posed to strive to pro vide so cial and in sti -
tu tional in fra struc ture nec es sary for sta ble eco nomic de vel op ment, for
ex am ple, the im ple men ta tion of pol i cies to de velop sci ence and tech nol -
ogy, in for ma tion and hu man re sources and en cour ag ing in no va tion, the
es tab lish ment of a sys tem of na tional stan dards and rel e vant na tional ad -
vi sory or ga ni za tions.

V. OVER VIEW OF MAJOR CONS TI TU TIO NAL CASES RELATING

TO PROPERTY RIGHTS AND ECO NO MIC ORDER SIN CE 1987
WITH SPE CIAL REFE REN CE TO LAND USE REGU LA TION

The his tory of mod ern Ko rea has shown that the core com po nents of
constitutionalism, that is, the pro tec tion of hu man rights, pop u lar sov er eignty
and the sep a ra tion of pow ers, have never prop erly put into practice. The
pro vi sions of Ko rean Constitutions since the First Re pub lic were
“nominal” one in a Ger man con sti tu tion al ist Lowenstein’s term as they
were ig nored by au thor i tar ian re gimes. How ever, Ko rean peo ple’s con -
sis tent strug gle for de moc racy en coun tered a wa ter shed in Peo ple’s Up -
ris ing of June 1987 which re sulted in the 9th re vi sion of the Ko rean Con -
sti tu tion. Un der this new Constitution, the peace ful trans fer of power
took place in four con sec u tive pres i den tial elec tions. Un der the new Con sti -
tu tion, Ko rean peo ple are ac cel er at ing con sti tu tional de moc racy not only
in prin ci ple but also in prac tice. The most re mark able achieve ment is the
es tab lish ment of the new Con sti tu tional Court and its suc cess in lev el ing
up the pro tec tion of hu man rights in Ko rea.

In this sec tion, we will in tro duce some lead ing cases re lat ing to land
use reg u la tion at the cen tre of the con sti tu tional and le gal re gime of
prop erty rights and eco nomic or der. They are im por tant to un der stand
how to concretize in con sti tu tional ad ju di ca tion open-ended clauses of
the Ko rean Con sti tu tion con cern ing property and the economy.

1. Land Tran sac tion Li cen sing Ca se15

In 1982, the Na tional As sem bly en acted the Na tional Land Use and Reg u -
la tion Act16 to cope with rapid in crease of re al ity price and land speculation
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caus ing se ri ous so cial strains. High pop u la tion den sity and the peo ple’s
greed for land have been main rea sons of in sta bil ity of re al ity price over
the de cades in Ko rea. One con tro ver sial pro vi sion is article 21,3 (1) in -
tro duc ing a kind of land trans ac tion li cens ing in des ig nated reg u la tory
zones by stat ing that a per son wish ing to make real es tate con tracts con -
cern ing a land lo cated in reg u lated zones must re ceive ad vance per mis -
sion of local gov ern ments. Fur ther more, article 31,2 of NLURA stip u -
lated that those violating article 21,3 (1) may be sub ject to a fine less
than 5 mil lion wons or 2 years or less im pris on ment.

The claim ant was charged with sell ing real prop erty within a reg u -
lated zone with out the nec es sary ap proval and was sen tenced with 1 year 
im pris on ment at a Dis trict Court. In the course of trial, he raised a chal -
lenge to the con sti tu tion al ity of the stat ute and the ques tion was referred
to KCC.

KCC was sharply di vided. On the one hand, the five jus tice ma jor ity
opin ion up held the con sti tu tion al ity of article 21,3 (1). On the other, an -
other combination of five jus tices found article 31,2 un con sti tu tional.
How ever, ac cord ing to the strict quo rum, that is, six jus tices’ agree ment,
re quired for uncon sti tu tion al ity de ci sions in article 113,1 of the Con sti tu -
tion, both pro vi sions were con se quently declared constitutional.

Re gard ing ar ti cle 21,3 (1), there raised three main is sues: a) whether the
said pro vi sion vi o lates the pro hi bi tion of in fringe ment on the es sen tial con -
tent of prop erty right; b) whether it vi o lates the prin ci ple of subsidiarity
or pri vate au ton omy rule in the pri vate sphere; and c) whether it vi o lates
the pro hi bi tion of ex ces sive restriction or pro por tion al ity prin ci ple.

The rea son ing of five jus tices, Cho Kyu-kwang, Yi Sung-ryul, Byun
Jung-soo, Kim Yang-kyun and Lee Shi-yoon, for re spec tive is sues is as
fol lows. As far as the first is sue is con cerned, the chal lenged pro vi sion
does not vi o late the es sen tial con tent of prop erty right. Con sid er ing all
the facts, what NLURA does in tend to reg u late is not all real es tate prop -
erty, in stead it lim its to lands in cer tain ar eas prone to spec u la tion and
sud den in crease in land price. The term of reg u la tion is less than 5 years
and the right to dis pose the prop erty is not com pletely banned since even 
the reg u lated land can be ap proved for sales as long as the pur pose, size
and price of sales do not vi o late the reg u la tion. In ad di tion, there is a method
to chal lenge the au thor ity’s dis ap proval of con tract, the land trans ac tion
li cens ing sys tem can not be seen as a ne ga tion of the pri vate prop erty sys -
tem but a kind of re stric tion. This kind of re stric tion on land trans ac tion
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is re ally un avoid able be cause of unique char ac ter is tics of land. Land
can not be man u fac tured but a nec es sary ba sis of life that bene fited not
only the own ers but also all other peo ple for the good. With out this kind
of re stric tion, pre ven tion of land spec u la tion can not be ef fec tive. There -
fore, land trans ac tion li cens ing is a form of lim i ta tion of prop erty rights
rec og nized by the Con sti tu tion and can not be an in fringe ment of the es -
sen tial con tent of prop erty right.

On the sec ond ques tion whether the trans ac tion li cens ing vi o lates the
prin ci ple of subsidiarity, the an swer is in the neg a tive. Al though it is true 
that self-reg u la tion in the pri vate sphere co mes first and the state in ter -
ven tion may be en dured only if it is nec es sary to sup ple ment self-reg u la -
tion in cer tain ex cep tional cir cum stances, the prin ci ple of subsidiarity
does not guar an tee ab so lutely un con di tional free dom in the econ omy. In
the case of land spec u la tion as a so cial harm, pri vate au ton omy rule is not
enough to chal lenge state reg u la tion on land trans ac tion. Fur ther more,
land trans ac tion li cens ing cop ing with the fail ure of self-reg u la tion in land
mar ket is com pat i ble with the eco nomic or der of the Con sti tu tion since ar -
ti cle 119,2 of the Con sti tu tion makes it clear that the na tional econ omy
should pur sue a dem o cratic wel fare state where state can reg u late mar ket
mech a nism to safe guard hu mane liv ing con di tions of the peo ple. 

Fi nally, they opined that land trans ac tion li cens ing does not vi o late
the pro hi bi tion of ex ces sive leg is la tive reg u la tion. This is sue must be
care fully ex am ined com pre hen sively con sid er ing rel a tiv ity of land own -
er ship, so cial li a bil ity of ex er cis ing own er ship, prob lem atic in dus trial
and eco nom i cal is sues in ter twined with the land short age, se ri ous ness of
hous ing short age, con di tion of real es tate sales, de gree of spec u la tion
sales and so on. More over, in case there is no clear ev i dence that trans ac -
tion li cens ing does not fit in with the pur pose of land use reg u la tion or
there is a less re stric tive way to sat isfy the de mand for min i mum in -
fringe ment, it can not be said that the reg u la tion vi o lates the prin ci ples of
pro por tion al ity or pro hi bi tion of ex cess reg u la tion.

The re main ing four jus tices, Han Byung-chae, Choi Kwang-ryool,
Kim Moon-hee and Kim Jin-woo dis sented from the rea son ing and opin -
ions of the ma jor ity. They ar gued that land trans ac tion li cens ing sys tem
is such an ab stract pol icy that the sys tem it self can not be eval u ated in
terms of con sti tu tion al ity but it should be eval u ated to gether with an cil -
lary de vices enu mer ated in the en su ing pro vi sions of the same Act. For
them, the right to re quest the state to pur chase the land sub ject to reg u la -
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tion, which is pro vided as a com pen sa tion for reg u la tion is not enough to 
meet the con sti tu tional re quire ment of just com pen sa tion.

The con sti tu tion al ity of article 31,2, un like the case of article 21,3 (1)
of NLURA, was sus pected by five jus tices out of nine though the num -
ber failed to meet the re quired quo rum of six jus tices for un con sti tu tion -
al ity de ci sion. The rea son ing of four jus tices up hold ing the pro vi sion is
based upon leg is la ture’s ar gu ably wide dis cre tion in choos ing ef fec tive
form of pe nal sanc tions. They opined that if leg is la ture feels that fis cal
sanc tion like fine is not enough to cope with land spec u la tion, it may
choose im pris on ment as an al ter na tive. How ever, four jus tices, who dis -
sented from the opin ion of the five ma jor ity up hold ing land trans ac tion
li cens ing sys tem, opined that the pe nal pro vi sion based upon li cens ing
sys tem is un con sti tu tional as the sys tem it self is un con sti tu tional. One
jus tice con curred with this un con sti tu tion al ity opin ion on the ground that 
al though, in prin ci ple, land trans ac tion li cens ing it self is not un con sti tu -
tional, the spe cific sys tem in tro duced by ar ti cle 21,3 (1) of NLURA is
def i cit of just com pen sa tion re quired by article 23,3 of the Con sti tu tion
and there fore im pris on ment match ing for reg u la tion in such a def i cit sys -
tem is too se vere to meet pro por tion al ity prin ci ple.

This case has three con sti tu tional im pli ca tions by and large. Firstly, it
rec og nized for the first time the pub lic na ture of the land own er ship. The 
Court sup ported leg is la tive ini tia tive to see land as a pub lic prop erty in
the sense that land own er ship should be ex er cised in har mony with so -
cial wel fare. Sec ondly, it iden ti fied the ba sic na ture of na tional econ omy
with a dem o cratic wel fare state by the to ken of article 119, 2 of the Con -
sti tu tion which men tions the pos si bil ity of de moc ra ti za tion of the econ -
omy by the state. Thirdly, this case be gan to dis cuss the need for clar i fy -
ing what kind of com pen sa tion should be con sti tu tion ally re quired in the
course of reg u la tion on land use.

2. Urban Plan ning Zo nes Ca se17

In 1998, KCC de liv ered an other lead ing case con cern ing prop erty
rights by clar i fy ing the re la tion ship be tween ar ti cle 23,1 and 2 and ar ti cle
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23,3 of the Con sti tu tion or the na ture and scope of so cial responsibility
of prop erty hold ers.

Article 21 of the Ur ban Plan ning Act18 en dows the Min is ter of Con -
struc tion and Trans por ta tion with the power to make ur ban plan ning
whereby he is able to des ig nate reg u lated zones where change in use or
con struc tion ac tiv i ties are to be re stricted.

The claim ants chal lenged this pro vi sion on three grounds by and
large. Firstly, the ob jec tives stip u lated in the pro vi sion such as “to pre -
vent dis or derly pro lif er a tion of ur ban ar eas” and “to se cure sound liv ing
en vi ron ment by pre serv ing nat u ral en vi ron ments ad ja cent to ur ban ar -
eas” are too vague as well as broad to reg u late land use. Sec ondly, the
re stric tion that only what the con cerned Min is ter per mits in de crees or
ac com pa ny ing or di nances can be car ried out in the reg u lated zones is too 
com pre hen sive to avoid be ing made void on the ground that it vi o lates
the es sen tial con tent of the rights. Thirdly, no just com pen sa tion re quired 
by article 23,3 of the Con sti tu tion was ac com pa nied to re stric tions.

The seven jus tice ma jor ity de clared that the con cerned pro vi sion is
not com pat i ble with the Con sti tu tion but its ef fect will last un til a new
law with rea son able com pen sa tion scheme is en acted. While one re main -
ing jus tice con curred with the ma jor ity in that the pro vi sion is un con sti -
tu tional but dis sent from the form of de ci sion, the last jus tice up held the
pro vi sion. The de ci sion of in com pat i bil ity to the Con sti tu tion is a mod i -
fied form of un con sti tu tion al ity de ci sion de vel oped as a com mon law
rule by KCC for the pur pose of avoid ing un de sir able out comes of im me -
di ate in val i da tion of the con cerned provision.

The main rea son of the in com pat i bil ity de ci sion was that the con -
cerned pro vi sion failed to equip with rea son able com pen sa tion nec es sary 
for re stric tion on land use on the ba sis of the prin ci ple of pro por tion al ity
or pro hi bi tion of ex ces sive re stric tion. The Court ruled out other ar gu -
ments of claim ants. It should be borne in mind that in this case the ba sis
of the re quired com pen sa tion is not just com pen sa tion clause of article
23,3 of the Con sti tu tion. The Court dif fer en ti ates re stric tion based upon
the so cial re spon si bil ity of land owner in ex er cis ing his right to land use,
for which just com pen sa tion is not re quired, from that upon pub lic ne -
ces sity sub ject to just com pen sa tion. The Court opined that ur ban zon ing 
it self is con sti tu tional as the leg is la ture has a wide dis cre tion in de ter -
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min ing the con tent and lim i ta tion of prop erty rights and land own ers
should stand such a leg is la tive re stric tion for pub lic wel fare but zon ing
with out rea son able com pen sa tion pro por tional to spe cial sac ri fices be -
yond en dur able de gree is un con sti tu tional. In other words, the Court di -
vides restriction on land to three cat e go ries: a) first cat e gory that no
com pen sa tion is re quired be cause re stric tion is within so cial re spon si bil -
ity of land own ers; b) sec ond cat e gory that rea son able com pen sa tion is
re quired be cause re stric tion is be yond so cial re spon si bil ity but does not
be long to the cat e gory of takings re quired for pub lic ne ces sity, which, as 
a cor ol lary, needs just com pen sa tion; and c) third cat e gory that just com -
pen sa tion is re quired as re stric tion is be yond so cial re spon si bil ity and
ob tain the char ac ter is tics of takings for pub lic ne ces sity. As ex plained in
Sec tion III-C, KCC dif fer en ti ates rea son able com pen sa tion from just com -
pen sa tion in terms for the level and kinds of com pen sa tion. While the lat -
ter, in prin ci ple, re quires a full, pe cu ni ary com pen sa tion to meet the re -
quire ments of the Con sti tu tion, the for mer is sub ject to the leg is la ture’s
wider dis cre tion in de ter min ing the level and kind of compensation.

Two spe cific cat e go ries are rec og nized as those re quired rea son able
com pen sa tion. The first ex am ple is bare land in the sense that it is not
used at the mo ment of zon ing. In this case, as soon as reg u lated zone is
des ig nated, too harsh bur den is im posed on land own ers be cause, in re al -
ity, no change is al lowed even for the use per mit ted be fore zon ing so that 
there be no way to uti lize the land. The sec ond cat e gory is the cases in
which land uti li za tion for the orig i nal use is no lon ger pos si ble due to the 
change of cir cum stances sur round ing the land. For ex am ple, it would be
too harsh for land owner to en dure the cir cum stance when land in reg u -
lated zone used for ag ri cul tural pur pose can not be used for other pur pose 
even though ur ban iza tion or pol lu tion of ag ri cul tural wa ter makes the ag -
ri cul tural use of land im pos si ble.

Jus tice Lee Young-mo dis sented, ar gu ing that the ur ban zon ing
merely re flects so cial re spon si bil ity in her ent in land own ers’ prop erty
right, and the harm it causes the owner out weighs con tri bu tions to the
pub lic in ter est such as the pub lic’s right to en vi ron ment.

The ju ris pru dence of KCC on the re stric tion on land use was re con firmed 
in a 1999 case where it ap plies the same three-tier anal y sis of land use reg u -
la tion.19 The case is about the land which has not been de vel oped for more
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than ten years while des ig nated for ur ban plan ning sites for school pre mises. 
Ar ti cle 4 of the Ur ban Plan ning Act brought be fore KCC in this case bans
all changes in use or con struc tions ex cept on per mits and yet does not pro -
vide for any com pen sa tion for land use reg u la tion. The Court found the
con cerned pro vi sion nonconforming to the Con sti tu tion while hold ing it
tem po rary ap pli ca ble un til its re vi sion on the ground that an un com pen sated 
ex clu sion of pri vate use for more than ten years is an ex ces sive re stric tion
on the con sti tu tional right to prop erty that can not be jus ti fied by any ac com -
plish ment of pub lic in ter est. In this case, the leg is la ture is urged to set up a
com pen sa tory pro vi sion that com pen sates the loss from the point where the
use re stric tion be comes be yond so cial re spon si bil ity of land own ers. In do -
ing so, the Court says, the leg is la ture can choose from mon e tary com pen sa -
tion, re lease from the ur ban plan ning des ig na tion, and re quest for a pub lic
pur chase or pub lic tak ing.

The KCC’s three-tier anal y sis of land use reg u la tion paved the way
for strength en ing land own ers’ prop erty rights which have been ig nored
dur ing the pe riod of in dus tri al iza tion. Since 1998, a com pre hen sive re vi -
sion of the un de vel oped ur ban plan ning sites across the coun try has been 
made un avoid able. Be fore 1998, the state’s ini tia tives to reg u late pri vate
prop er ties could take place with out se ri ous con sid er ation of fi nan cial
bur den. Now, the state is ex pected to con duct a thor ough fea si bil ity
study and pre pare a com pen sa tion scheme be fore pro ceed ing with an ur -
ban de vel op ment plan. How ever, it is con cerned that the state with fi -
nan cial dif fi culty in re la tion to the re quired com pen sa tion will pre fer
releasing the sites from des ig na tion, dis si pat ing the sites for pub lic de -
vel op ment and thereby un der min ing ur ban de vel op ment plans.

3. Land Excess-Pro fits Tax Act20 Ca se21

In 1989, en su ing land trans ac tion li cens ing scheme, the Na tional As -
sem bly en acted a se ries of re alty trans ac tion reg u la tion pol i cies, that is,
the so-called “three re form acts for ful fill ing the pub lic na ture of land” to 
cease a vi cious cy cle of land price in creases and spec u la tion wors en ing
so cial in equal ity in wealth. They are the Land Ex cess-Prof its Tax Act,
the Res ti tu tion of De vel op ment Gains Act, and the Ceil ings on the Own -
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er ship of Hous ing Sites Act. All of them have been brought be fore KCC
for con sti tu tional re view. What KCC first de liv ered its opin ion among
them is the Land Ex cess-Prof its Tax Act (LEPTA).

In 1994, KCC found es sen tial pro vi sions of LEPTA vi o lat ing the
claim ants’ rights to prop erty and the prin ci ple of stat u tory tax a tion.
Then, the Court de clared that the en tire stat ute is in com pat i ble with the
Con sti tu tion be cause with out such un con sti tu tional pro vi sions, the stat -
ute could not ac com plish its leg is la tive ends.

Ar ti cle 8, 1 of the Land Ex cess-Profits Tax Act (re vised by Act num -
ber 4563, June 11, 1993) iden ti fies lands an nexed to unlicensed build -
ings (iv), rental prop er ties (xiii), et cet era as the ob jects of tax a tion while
Sec tion 10 de scribes the method of cal cu lat ing the tax. Article 11 pre -
scribes the stan dard for de duc ing a tax ba sis from un re al ized gains and
for as sign ing the stan dard mar ket land prices needed for such as sess ment.
Ar ti cle 12 stip u lates a 50% uni form rate for the land ex cess-prof its tax,
and article 22 au tho rizes the in-kind pay ment of the tax upon re quest
from the tax payer.

The Court re fused to in val i date tax a tion on un re al ized gains on the
ground that whether tax a tion on cap i tal should be lim ited to re al ized in -
comes or not is a mat ter of leg is la tive pol icy that should be ad justed ac cord -
ing to the pur pose of the tax, the char ac ter is tics of the taxed in comes,
and the tech ni cal prob lems in tax a tion. How ever, the Court made it clear
that de spite its con sti tu tion al ity in prin ci ple, tax a tion on un re al ized gains 
can avoid the prob lem of un con sti tu tion al ity only when its ex act cal cu la -
tion is car ried out in a fair man ner con form ing to the con sti tu tional spirit
in this re gard.

Given that, the Court found some pro vi sions of the con cerned stat ute
un con sti tu tional on four counts by and large. Firstly, it is prob lem atic
that in the case of long-term own er ship of the land, there are no pro vi -
sions that take price fluc tu a tions over the en tire pe riod of own er ship into 
ac count. For ex am ple, when a piece of land goes through the re peat ing
cy cle of ap pre ci a tion and de pre ci a tion over a long pe riod of time, there
is a un rea son able in ev i ta bil ity of forc ing land own ers to pay the land ex -
cess-profit tax for the pe riod of tax a tion even if there is no in crease in
com par i son to the price at the en act ment of the stat ute. This is a case
where the prin ci pal it self is en croached by the land ex cess-profit tax,
con tra ven ing its na ture as in come tax and as a cor ol lary the right to pri -
vate property in ar ti cle 23 of the Con sti tu tion.
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Sec ondly, the uni form rate of 50% in ar ti cle 12, when ap plied to the un -
re al ized gains that are by na ture dif fi cult to be mea sured ob jec tively, is so
high that it may con sti tute tax on ar ti fi cial gains and again en gulf the prin ci -
pal, vi o lat ing right to prop erty. Also, land ex cess-prof its tax is an in come
tax that must be geared to ward ver ti cal equal ity in tax a tion and achiev -
ing sub stan tive equal ity among peo ple at dif fer ent in come lev els. Given
that, sub ject ing it to a uni form rate im pedes sub stan tive equal ity among tax -
pay ers at dif fer ent in come lev els. This prob lem can be worsen be cause al -
though land ex cess-prof its tax has a fea ture of pre pay ment on trans fer profit 
tax, it is im posed, un like trans fer profit tax, by a uni form rate.

Thirdly, con cern ing ar ti cle 8,1 (xiii) which in cludes all rental lands as un -
used land li a ble for the land ex cess-profit tax, while ex empts such lands
“des ig nated by pres i den tial de crees” with out spec i fy ing what or how large
they may be. This means that ad min is tra tive au thor ity has a full dis cre tion 
in de ter min ing who should be li a ble for land ex cess-prof its tax with out
any con trol what so ever from the leg is la ture, con flict ing with the prin ci ple
of stat u tory tax a tion in ar ti cle 59 of the Con sti tu tion. More over, treat ing
the land owner un fairly just for a rea son that the land is not used com pared 
to other land own ers is dis crim i nat ing the land rent ers with out con sti tu -
tional ba sis. The pro vi sion is also in com pat i ble with the Con sti tu tional
economic or der (ar ti cle 119 (1)) re spect ing in di vid u als’ and busi ness’s eco -
nomic free dom and cre ativ ity since it hin ders ef fec tive uti li za tion of land
through free shar ing of cap i tal be tween the les sees and the rent ers.

Fourthly, article 26,1 and 4 de duct ing only a por tion of the land ex -
cess-profit tax from the trans fer profit tax also vi o lates the rule of tax a -
tion on real worth, de rived from the con sti tu tional prin ci ple of stat u tory
tax a tion. In some sense, the land ex cess-profit tax is by na ture a pre pay -
ment of the trans fer profit tax since both com pletely over lap in the ob -
jects of tax a tion and have sim i lar pur poses. There fore, the pro vi sion fail -
ing to ex empt the en tire amount of the land ex cess-profit tax from the
trans fer profit tax is in com pat i ble with the con sti tu tional spirit of the rule 
of law and its de riv a tive prin ci ple of stat u tory tax a tion. 

This case pro duces am biv a lent eval u a tions. On the one hand, it is ar -
gued that the de ci sion em pha sized peo ple’s prop erty right and the prin ci -
ple of stat u tory tax a tion that might have been ne glected in fa vor of the
leg is la tive pur pose, namely, the pub lic na ture of land. On the other, it is
crit i cized that the Court fo cused on pro tect ing the prop erty rights of the
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priv i leged class while ne glect ing the sub stan tive equal ity and the bal -
anced growth of all peo ple.

Af ter the de ci sion, the Na tional As sem bly amended LEFTA through the
Act num ber 4807 on De cem ber 22, 1994, re flect ing the Con sti tu tional
Court’s rec om men da tion to strengthen the pro tec tion of the peo ple’s
prop erty right, to pro vide a sup ple men tary reg u la tion for the times of
land de pre ci a tion by in tro duc ing the ex tra pro gres sive profit rate sys tem
for fair tax a tion, to ex empt the land ex cess-profit tax from the trans fer
profit tax if trans fer was made within a cer tain pe riod, to re duce the cost
of tax col lec tion, and to min i mize the pos si bil ity of dis pute by ter mi nat -
ing the na tion wide tax a tion when the land price is sta ble but in stead tax
only on the re gions with land ap pre ci a tion.22

4. Res ti tu tion of De ve lop ment Gains Act Ca se23

The Res ti tu tion of De vel op ment Gains Act is the sec ond law re -
viewed by KCC. In this case, the sys tem it self in tro duced by the law
was found con sti tu tional though part of the stat ute was de clared un con -
sti tu tional.

The prin ci ple used in this case by the Court as a ba sis of un con sti tu tion -
al ity de ci sion is the pro hi bi tion of blan ket del e ga tion con strued to be de -
rived from ar ti cles 75 of the Con sti tu tion. The Court said that to del e gate
the time and man ner of eval u a tion of tax stan dard for un re al ized prof its
to the pres i den tial de crees con tra venes the pro hi bi tion of blan ket or broad
del e ga tion. Cit ing the Land Ex cess-Prof its case in 1994, the Court also
found the con cerned pro vi sion vi o lated the prop erty rights of those im -
posed de vel op ment gains im post.

The Court’s ju ris pru dence in this case which, un like other two re form
acts, re fused to strike down the res ti tu tion of de vel op ment gains scheme
has been re con firmed in en su ing cases.24

THE STATE, THE ECONOMY AND CONSTITUTION IN KOREA 91

22  For mo re ex pla na tion of the af ter math of this ca se, see KCC, The First Ten Years
of the Ko rean Cons ti tu tio nal Court, 2001, pp. 214-216.

23 10-2 KCCR 771, 95 Hun-ba 35, Ju ne 25, 1998.
24 E. g., 14-1 KCCR 442, 99 Hun-ba 41, May 30, 2002; 13-1 KCCR 212, 98 Hun-ba

19, Fe bruary 22, 2001.



5. Re si den tial Pro perty Owners hip Cei ling Case25

The third among the so-called land re form acts taken on board by
KCC is the Ceil ings on the Own er ship of Hous ing Sites Act (here af ter
COHSA). The es sence of COHSA can be sum ma rized in three-fold: a)
each house hold’s house sites own er ship is capped and cor po ra tions’
house sites own er ship is pro hib ited; b) those owned such re stricted hous -
ing sites should be sub ject to the ob li ga tions of sell ing or de vel op ment;
and c) those who failed to carry out such ob li ga tions should be im posed
fee or im post.

In this case, KCC struck down COHSA as a whole on the ground that
the es sen tial pro vi sions of COHSA vi o lates the equal pro tec tion of law
and in fringes upon ex pec ta tion in ter ests and prop erty rights of the con -
cerned claimants.

Re gard ing own er ship ceil ing or pro hi bi tion, the eight jus tice ma jor ity
for the Court opined that set ting the ceil ing on own er ship too low with
no ex cep tion, re gard less of the pur poses or func tions of own er ship, is ex -
ces sive re stric tion on prop erty rights be cause, among oth ers, hous ing is a 
ma te rial foun da tion for re al iza tion of hu man dig nity and val ues and the
right to pur suit of hap pi ness. The Court also pointed out that fail ing to
dis tin guish spec u la tive own er ship from gen u inely res i den tial own er ship
by ex tend ing the same uni form ceil ing even to those who ac quired the
ex cess land be fore the en act ment of the Act con tra venes peo ple’s con fi -
dence in law and the equal pro tec tion of law.

As far as im po si tion of sell ing or de vel op ment duty on own ers of
housing sites, the Court rec og nized the ne ces sity and con sti tu tion al ity of the
sys tem it self, whether it ap plies to those who ac quired the sites be fore its 
en act ment or af ter. How ever, ap ply ing the same con di tions re gard less of
the time of ob tain ing hous ing sites con tra venes the pro por tion al ity prin -
ci ple. For ex am ple, five years as the pe riod des ig nated for sell ing or de -
vel op ment would be too short for those who had ac quired the ex cess land 
be fore the en act ment un know ingly. Such indiscrimination is also in com pat i -
ble with the prin ci ple of equal ity.

Con cern ing fee or im post scheme, the Court ruled that the in tro duc -
tion of such scheme it self is con sti tu tional but the rate should be set at
such rea son able a level that the pos si bil ity of pri vate uti li za tion and dis -
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posal be guar an teed. The Court found in this case that the fees which can 
ac cu mu late to 100% of the to tal value of the lev ied land af ter ten years is 
equiv a lent to al low ing con fis ca tion of the land in a short pe riod of time
and thus vi o lates the proportionality principle.

The ac tual in flu ence of this case was not very sig nif i cant at the time
of de ci sion be cause it was de liv ered half a year af ter the stat ute was re -
pealed and six years af ter the com plaint was filed be fore the Court.
Those who had not chal lenged the as sess ment of the fees could not ben e -
fit from this de ci sion. Also, fi nan cial cri sis in late 1980s re duced the
dan ger of land spec u la tion sig nif i cantly. How ever, its con sti tu tional im -
pli ca tion should not be ne glected, in par tic u lar at the pres ent mo ment
when due to res ur rec tion of land spec u la tion con trol of re alty prices is at
the cen tre of Ko rean peo ple’s pub lic agenda. The Court’s ju ris pru dence
in the hous ing sites ceil ing case stress ing the ne ces sity of pro tect ing ex -
pec ta tion in ter ests and prop erty rights of land own ers gets rid of one op -
tion from the con sid er ation of the leg is la ture and gov ern ment.

VI. CON CLU DING REMARKS

What we ob served in the main sec tions above can be sum ma rized in
four prop o si tions. 

Firstly, the Ko rean Con sti tu tion hav ing enu mer ated pro vi sions re gard -
ing the re la tion ship be tween the state and the econ omy pur sues a mixed
econ omy by rec on cil ing lib eral mar ket econ omy with ide als of a dem o -
cratic wel fare state.

Secondly, the con sti tu tional re gime of prop erty fea tures prop erty hold ers’
so cial re spon si bil ity in the ex er cise of prop erty rights and leg is la ture’s
wide dis cre tion in de ter min ing the con tent and lim i ta tion of prop erty
rights.

Thirdly, we can ob serve that the Con sti tu tional Court of Ko rea plays
an im por tant role in es tab lish ing such con struc tion of the con cerned con -
sti tu tional pro vi sions es pe cially since 1988 when it was es tab lished.

Fourthly, in re cent cases con cern ing the limit of so cial re spon si bil ity
on the part of prop erty own ers, es pe cially land own ers, the Court seems
to move the pen du lum to the side of land own ers by strength en ing con di -
tions for prop erty use reg u la tion. In par tic u lar, in cases where the es sen -
tial pol icy de vices of re form laws strength en ing land use reg u la tion were 
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re viewed, the Court put in roads to them by elab o rat ing and ap ply ing var -
i ous con sti tu tional prin ci ples and rules which have been usu ally used to
pro tect civil lib er ties. They in clude the pro hi bi tion of ex ces sive leg is la -
tive re stric tion or pro por tion al ity prin ci ple, the prin ci ple of ex pec ta tion
in ter ests or con fi dence in law, the pro hi bi tion of blan ket del e ga tion and
the rule of clar ity in stat u tory ex pres sion.

With some res er va tions, these sche matic ob ser va tions, es pe cially the
fourth, would jus tify our ar gu ment that Ko rean con sti tu tional re gimes of
prop erty and eco nomic or der con firm two fea tures of glob al iza tion at the 
domestic level, which were iden ti fied in the in tro duc tion of this re port:
a) no lon ger the dou ble stan dard of con sti tu tional rights which re quires
dif fer ent re view of gov ern men tal ac tions cor re spond ing to the na ture of
rights, prop erty rights would be given more pro tec tion in the neo-liberalist
state than in the wel fare state; b) the state tends to re treat from eco nomic
plan ning, reg u la tion and pro mo tion partly due to the ju di cial power’s con -
ser va tive stance de fy ing state’s wide in ter ven tion in eco nomic af fairs.

With out a rad i cal ref or ma tion of the Court in the near fu ture, an ac tive 
and con ser va tive stance of the Con sti tu tional Court vis-à-vis so cial re -
form ini tia tives of the leg is la ture and gov ern ment would con tinue in Ko -
rea for a con sid er able pe riod. For one thing, the Court’s elab o ra tion of
con sti tu tional prin ci ples and rules for the pro tec tion of peo ple’s free -
doms and rights in the course of de moc ra ti za tion pro vides those with
vested rights with a very strong de vice of the rule of law or constitutionalism
to the ex tent that so cial dem o cratic ide als al low ing the state’s in ter ven -
tion in the economy can be ef fec tively con tained.

What is un clear in this stage is the an swer to a newly ris ing fun da -
men tal ques tion, is this de vel op ment a step for ward to wards what Fran -
cis Fukuyama called “the end of his tory” or two steps back ward to wards
the end of “hu mane so ci ety”?
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