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1. INTRODUCTION: ADMINISTRATIVE
DECISION-MAKING IN THE PARLIAMENT

Parliaments deal with high-level politics, while civil servants tackle prosaic
administrative matters: this is how we are taught to see the separation of
powers. But not every state is organized in this way. Until at least the 1920s,
Brazilian deputies and senators dedicated a preposterous amount of time to
the concerns of widows, soldiers and officers seeking pensions. Why was this
possible, and how could this make sense? This is the question I will address
in the following pages.

Nowadays, parliaments are usually conceived as places where new statutes
are minted. This results from a long process of legislative inflation that took
place in the 20th century:! with a more complex society, and a larger state
entrusted with governing the economy, ever more statutes, resolutions and
decrees were created year after year. This hypertrophied function crowded
out most others. Consequences are legion, but for us, the most important one
is epistemological: we legal historians can have difficulty perceiving how leg-
islative assemblies worked in the past, before making laws seemed to be their

* The ideas I discuss here were first presented on sections 4.5 and 7.5 of my PhD thesis:
Costa, Arthur Barrétto de Almeida Costa, The sash and the parchment: identification and
distinction of military law (Brazil, 1870-1941), Universita degli studi di Firenze, Florence, 2023.

I Souza, Clayton Ribeiro, A inflagdo legislativa no contexto brasileiro, Revista da AGU,
no. 33, 2012.
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478 THE PARLIAMENT, AN INSTANCE OF ADMINISTRATIVE DISPUTE RESOLUTION?...

only function. One of those, which interests us here, is controlling executive
action.

In a system devoid of judicial review,? such as the Brazilian one from the
19th century, the court of public opinion?® was paramount to ensure the proper
work of government.* And one of the main settings where it could be ex-
pressed was the National Assembly. The Brazilian constitutional thought was
aware of this circumstance, stressing how the legislative branch was respon-
sible for limiting the executive one. In doing so, it was based on the consti-
tution, art. 15, § IX: “it is a responsibility of the General Assembly: ... IX:
to guard the constitution, and promote the general good of the Nation”. José
Antonio Pimenta Bueno commented that this power was a consequence of the
very prerogative of enacting laws, for a “badly, laxly or unfaithfully applied
law ceases to be the law that was decreed.> This power implied three respon-
sibilities for the legislative branch: watch the executive for it not to invade the
prerogatives of other branches; guarantee that the executive follows the law;
scrutinize the use of its discretionary power. Legal interpretation was, there-
fore, a crucial task of parliament.® Ribas, while discussing administrative law,
stresses that the executive and legislative branches are not separated by a
strict border: the administration executes “quasi-legislative” functions when
it edits regulations, whereas the legislative branch has semi-administrative
powers, such as to ratify contracts and grant pensions.” The interactions be-
tween the four branches of government were by no means static.

These apparently anomalous functions were anything but marginal. As Silva
and Saraiva have shown, 62% of the acts approved by the Brazilian parlia-
ment throughout the 19th century actually dealt with individuals.? It is there-

2 Continentino, Marcelo Casseb, Historia do controle de constitucionalidade das leis no Brasil:
Percursos do pensamento constitucional no século XIX (1824-1891), Sao Paulo, Almedina, 2015.

3 On the relations between law literature and newspapers, Cfr. Costa, Arthur Barrétto de
Almeida, “What is a good book? Epistemic virtues and the role of originality in Brazilian pu-
blic law scholarship (1820s-1889)”, Clio@Themis, no. 24, 2023.

4 Lobo, Judd Ledo; Pereira, Lufs Fernando Lopes, “A imprensa do segundo reinado no
processo politico-constitucional: for¢a moral e opinido piblica”, Revista da Faculdade de Di-
reito da UFPR, Curitiba, 2014, vol. 59, no. 1, p. 179-206.

5 Pimenta Bueno, José Antonio, Direito piiblico brazileiro e andlise da constitui¢d@o do im-
pério, Rio de Janeiro, Typographia Imp. e Const. de J. Villeneuve e C., 1857, p. 105.

6 Costa, Arthur Barrétto de Almeida, “Past rules: uses of history in Brazilian legal herme-
neutics (1850s-1915)”, Revista DireitoGV, forthcoming.

7 Ribas, Antonio Joaquim, Direito administrativo brasileiro: nogées preliminaries, Rio de
Janeiro: F. L. Pinto & C., Livreiros-editores, 1866, p. 77.

8 Silva, Lilian Franca da; Saraiva, Luiz Fernando, “Os atos do poder legislativo no império
brasileiro (1826-1889)”, Passagens, 2011, vol. 3, no. 1, pp. 5-32, 16.
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fore not far-fetched to claim that the Brazilian parliament, in its first century
of existence, functioned as an instance of solution of administrative conflicts,
in parallel with the traditional administrative courts.? There were several kinds
of requests that could be decided upon by parliament: denial of enrollment at
universities, retirement from educational institutions, expropriations etc. | se-
lected one category to understand how administrative decision by parliament
could work out: military pensions.

But why specifically this legal institute? In the first part of this article, I will
discuss what were pensions in 19th and early 20th century Brazil, and why
military pensions specifically are interesting. Then, in the second part, 1 will
describe the practice of granting pensions during the Brazilian empire, with its
special relations with the Paraguay War. In the third part, I will show how the
practice faded out in the First Brazilian republic.

II. PENSIONS IN THE 19TH CENTURY BRAZILIAN MILITARY

Before the rights and revolutions of the social state, there were still pen-
sions; but they might not be the ones we are used to. In most early Brazilian
dictionaries, the word pensdo (pension) cannot be found,!© or has different
meanings from the current one.!' The contemporary sense appears only by
the 1880s,'2 as synthesized by one dictionary: “perpetual or temporary rent

9 Melo, José Correia, O Conselho de Estado e a Justica Administrativa: uma andlise do con-
tencioso administrativo no Brasil Império, Mestrado em Direito, Universidade Federal do Rio
Grande do Sul. Porto Alegre, 2013. Andrade, Lufs Guilherme Netto; Pécego, Daniel Nunes,
“A organizagdo da adjudicagfo administrativa fiscal no segundo reinado do império do Brasil”,
Lex Humana, 2020, vol. 11, no. 2.

10" Souza, José Joaquim Caetano Pereira e, Esboco de um diciondrio juridico, teorélico e
prdtico, remissivo as leis compiladas e extravagantes, Lisboa, Typographia Rollandiana, 1825;
Borges José Ferreira, Diciondrio juridico-comercial, Porto, Typographia de Sebastido José
Pereira, 1856; Teixeira De Freitas, Augusto, Vocabuldrio Juridico: com apéndices, Rio de Ja-
neiro, Garnier, 1882; Silva, Antonio de Morais, Diccionario da lingua portugueza composto
pelo padre D. Rafael Bluteau, reformado, e accrescentado por Antonio de Moraes Silva natural
do Rio de Janeiro, Lisboa, 1789.

11 Bluteau, Rafael, Vocabulario portuguez, e latino, aulico, anatomico, architectonico, bel-
lico, botanico...: autorizado com exemplos dos melhores escritores portuguezes , e latinos; e of-
ferecido a ELl Rey de Portugal D. Joaé V, Coimbra, Lisboa, 1712-1728; Pinto, Luis Maria da
Silva, Diccionario da lingua brasileira, Ouro Preto, 1832; Rubim, Braz da Costa, Vocabuldrio
brasileiro para server de complemento aos diciondrios da lingua portuguesa, Rio de Janeiro,
Emp. Typ Doiys de Dezembro, 1853; Beaurepaire Rohan, Henrique, Visconde de, Diciondrio
de vocdbulos brasileiros, Rio de Janeiro, Imprensa Nacional, 1889.

12 “Pensdo. S.F. Ordenado, estipéndio, renda; foro; encargo; trabalho™: Carvalho, Antonio
José de; Deus, Jodo de, Diciondrio prosédico de Portugal e Brasil, Rio de Janeiro, Lopes & Cia;
Frederico Augusto Schmit, 1895, p. 677. “Pensio, s. {. (Do latim pensionem). Renda anual,
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the sovereign, the state or a private citizen obliges himself to pay yearly or
monthly as a reward for works or services or as simple liberality”.!3 Despite
the relatively late publication, the pre-modern hints are clear: pensions
are not described as rights brandished by citizens, but as concessions from
the sovereign. They were not linked with retirement and did not imply the
release from service, but could be gifted by the state for any reason.

This mentality can be seen in the very 1824 constitution of the Brazilian
state. It lists as one of the attributions of the executive branch: “to bestow
titles, honors, military orders and distinctions as a reward for services ren-
dered to the state; the pecuniary graces [mercés pecunidrias] are conditioned
on approval by the assembly when they are not already established by statu-
tory law”.1* Pecuniary graces: in other words, pensions. Nowadays, it would
be bizarre to compare a pension to titles of nobility!s or honorific orders; yet,
this is precisely the logics behind the distribution of those payments in impe-
rial Brazil. Publicists and commentators of the constitution treated pensions
as effectively indistinguishable from other honors.

This, however, did not mean that those concessions were arbitrary; their
logic was that of graga, that is, magnanimity that combined free-giving with
justice, in a mix akin to equity.!® Constitutionalists made a point of explicat-
ing this logic: “to not be hideous, [graces] must come less from the liberality
[of the sovereign| and desire to honor, and more from the justice in recogniz-
ing the merit and personal qualities”. Pimenta Bueno talks about the “pay-
ment of a national debt”'7 to the grantees. Vicente Pereira do Rego goes more
ancien regime when he states the concession of tengas was governed by the
“reasonable arbitrium of the executive branch”,'® and later lists the types

que se paga perpétua ou temporariamente por qualquer coisa”, Vieira, Domingos, Grande di-
ciondrio portugués: ou tesouro da lingua portuguesa, Porto, Ernesto Chardron e Martholomeu
H. de Moraes, 1873. vol. 4. p. 740.

13 Diciondrio contemporaneo da lingua portuguesa: feito sobre um plano inteiramente
novo. Luis Maria da Silva Pinto, Diccionario da lingua brasileira, Ouro Preto, 1832, p. 1324.

14 “X1. Conceder Titulos, Honras, Ordens Militares, e Distinc¢des em recompensa de
servicos feitos ao Estado; dependendo as Mercés pecuniarias da approvacdo da Assembléa,
quando ndo estiverem ji designadas, e taxadas por Lei”.

15 Fonseca, Alvaro 0., “direito de nobreza” na cultura juridico-politica do Brasil imperial,
Almanack, no. 27, 2021.

16 Hespanha, Anténio Manuel, “As outras razoes da politica: a economia da “graca”, in
Hespanha, Antonio Manuel”, A politica perdida: ordem e governo antes da Modernidade, Cu-
ritiba: Juru4, 2010.

17 Pimenta Bueno, José Anténio, Direito piiblico brazileiro e andlise da constitui¢do do
império, p. 256.

18 Rego, Vicente Pereira do, Elementos de direito administrativo brasileiro, Recife, Typo-
graphia Commercial de Geraldo Henrique de Mira & C., 1860, p. 228.
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of pecuniary graces: tengas, pensions, reforms, retirement and jubila¢do."
These concessions were received by Brazilian administrative law through the
modern category of “gracious administration” (administra¢do graciosa). This
was one of the main distinctions of French administrative thought: gracious
administration granted goods for individual interests, whereas contentious ad-
ministration protected rights, that is, interests covered by law.20 Pre-modern
practices here met modern concepts. However, to harmonize such foreign bed-
fellows, the constitution had to make a concession: pecuniary graces would
only be effective if ratified by parliament — a need in any decision that en-
tailed financial cost.

FIGURE 1
PARTICIPATION OF LEGISLATIVE DECREES
ON PENSIONS ON THE TOTAL OF ACTS
OF PARLIAMENT,1870-1889
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SOURCE: Colecdo das leis do Império do Brasil.

19" This list was probably incomplete, as Ribas mentions as possible reason for pecuni-
ary graces “ou dos servigos extraordinarios feitos 4 humanidade por occasido de epidemias,
incendios, inundag¢des ou naufragios (Decr. n. 1579 de 14 de Mar¢o de 1855, art. 40)”, Ribas,
Antodnio Joaquim, Direito administrativo brasileiro, Rio de Janeiro, F.L. Pinto, 1866, p. 133.

20" Ribas, Antdnio Joaquim, Direito administrativo brasileiro, pp. 135-138; Uruguay, Pau-
lino José Soares de Souza, Visconde do. Ensaio sobre o direito administrative, Rio de Janeiro,
typographia Nacional, 1862, t. 1, pp. 79-90.
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But, as we shall see, legislators frequently discussed the merits of requests,
seemingly assuming for themselves the functions of gracious administration.

This was no exception. As the graph demonstrates, almost 29, 33% of all
acts of parliament between 1870 and 1889 were awards or modifications on
awards of pensions, montepios, retirements etc., granted to specific individuals.

Pensions were, therefore, an unavoidable part of the legislative work.
They were assigned by the General Assembly precisely because there was
no general legal provision regulating how they should work. They covered
either grants not designed by specific statutes or relieve of punishments spe-
cifically stated in laws. Which criteria were used to make them rational?
This is the matter for the next section.

ITI. PARLIAMENT AND INDIVIDUAL PENSIONS
IN THE LATE BRAZILIAN EMPIRE

Brazilian military salaries were desperately low.2! Low and complicated.
Those salaries were composed of at least seven different parts. First, we
got the basic pay —soldo— which is the amount of money that a men got
for the mere fact of being incorporated into the Army or the Navy. Then,
you got the important commissions, which is the compensation paid for the
job actually done: commanding a fortress, participating in commissions,
teaching in some Army school and the like. It is here that annoyed generals
could ruin the lives of disgruntled youngsters, by moving them around to
less prestigious —and less well-paid— parts of the Army. Then, there was
a series of byzantine parcels, such as the “additional pay”, for officers actu-
ally at the service of the Army, the food allowance, the horse allowance, the
servant allowance. These values varied widely according to the position one
occupied in the hierarchy.

The issue got more pressing when soldiers retired, or died. They, or their
heirs, would not receive the same wages after leaving work. Pensions were
fixed as half of only the basic pay, not the whole salary. Everything else was
gone. And this, if you were lucky: officers were entitled to retirement only af-
ter serving for 25 years. And if you were part of the enlisted troops —soldiers,
corporals, sergeants— you served under a temporary contract, and would be
entitled to nothing. And, if the law on the salaries were as complicated as we
have just seen, you can imagine how convoluted the regulations on pensions
could get.

21 For a deeper discussion of military payments in general, Cfr. Arthur Barrétto de Almeida

Costa, The sash and the parchment: identification and distinction of military law (Brazil, 1870-
1941), pp. 102-108.
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This gave rise to an intolerant situation after Brazil fought its last major war,
the Paraguay War, in 1865-1870.22 How could so many people that were giving
their blood to the nation, risking being crippled or loosing limbs, receive noth-
ing from the nation they were fighting for? Worse still, if they died, most of their
widows would get next to nothing. Not to mention how frequently administra-
tive technicalities could lengthen the procedure. How could the state solve this
problem?

For a long time, individual pensions were the solution. To analyze these
grants by the Brazilian parliament during the empire, | built a database in-
cluding decrees giving military pensions or other military payments from
1870 to 1889 and the debates that led to them,?? and then selected a sample
for closer look. This period immediately followed the Paraguay War, when
regular planning enshrined in the law was put under stress by the unpredict-
able circumstances of conflict.

I found 308 decrees in the 20 years between 1870 and 1890 which granted
military pensions to a total of 1093 persons. I registered the nature of the ben-
efice (pension, montepio,?* reform,? half basic pay or retirement), the name
of the first beneficiary, the reason of the pension (the beneficiary was an offi-
cer/enlisted personnel; or widow/mother/child etc of a soldier),? the value of
the pension and other datapoints. Obviously, some characteristics were more
present than others, so I defined what was a “typical case” of pension and
the “atypical cases”. The most common kind of pay discussed in parliament,
which I called typical, were a) pensions given to a women member of family
(widow, sister, daughter, mother) of a dead officer or b) to an enlisted person
(prag¢a) wounded and incapacitated for work due to combat. I excluded as
atypical cases any situations that could be classified in the previous two cate-
gories, but for one different characteristic, such as: pensions to generals; pen-

22 On the relation between the Paraguay War and the political action of officers, cf. Schulz,
Joahn, O Exército e o Império, in Holanda, Sérgio Buarque (org.), Histéria General da Civiliza-
¢@o Brasileira, tomo I O Brasil Mondrquico, vol. 6: declinio e queda do Império, 9a. ed., Rio
de Janeiro, Bertrand Brasil, 2016; Schulz, John, Exército na poliiica: origens da intervengdo
military, 1850-1894, Sao Paulo, EAUSP, 1994, among others.

23 The parliamentary debates can be found at the Hemeroteca Digital of the Brazilian
National Library (https://memoria.bn.gov.br/DocReader/docmulti.aspx?bib=060917&pesq=;
https://memoria.bn.gov.br/DocReader/DocReader.aspx 2bib=132489&pagfis=1) and digitized
at the website of the Federal Chamber of Deputies (htips://bd.camara.leg.br/bd/handle/bdca-

mara/28839).

24 A sort of private social security sponsored by the state, whereby soldiers paid a fixed
amount and received pensions after retirement.

25 The name for military retirement: reforma.

26 T excluded civil employees of the ministries of War and Navy.
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sions to officers; pensions to a relative of an enlisted person; pensions directly
rewarding services; pensions given to women on their own right; pensions
given to sons; pardons of debits; lifting of a statute of limitation and payments
that were not pensions (reforms, montepios, half basic pay and retirements).
Defined as such, 80,05% (875) of the beneficiaries were given “typical” ben-
efices, while 19,95% (218) got “atypical” ones.

I closely read only a sample of the cases, for they are repetitive and a full
scan would be of little help. But sampling here is not straightforward. The
first difficulty is to define what a “case” is. It could be fruitless to define
each decree as a single “case”, as they sometimes include several people
completely unrelated with each other, especially during the Paraguay War.
To choose each “pension” as a case would also not be interesting: each one
of those decrees concerning several people would then comprise many cases,
accounting for the majority of my sample, but usually those decrees are not
discussed by the parliament. I, therefore, used the “entries” of the table 1
constructed. Each entry gathers the beneficiaries with the same characteris-
tics (rank, gender, reason of pension etc.) in the same decree; in other words,
I mixed the two criteria in a way that would put together people with the same
characteristics I found relevant and that would potentially be discussed in the
same terms. Therefore, I could secure both representativity of the true flow
of requests and diversity of situations, allowing me to satisfyingly perform
a quantitative and a qualitative analysis. After defining the criteria, I drew
randomly 10% of the entries of typical cases, getting 42 of 409 cases. For the
“atypical” ones, I chose a different procedure: I looked at the characteristics
of each case and conscientiously chose 16 of the 134 entries which I deemed
more unusual. In doing so, I tried to select cases belonging to each one of the
“oddities” that I found.

What did I find?

Typical cases of pensions?” were rarely discussed in parliament. Frequent-
ly, the only element hinting at analysis was the opinion of the committee on

27 Those that I have analyzed were: Santos, José Luiz dos; Rodrigues, Floriano — dec.
1762 de 1870; Andrade, Bento Antunes de; Macedo, Inocéncio Martins de; Campos Sobrinho,
José Maria de — dec. 1774 de 1870; Serpa, Joaquim José de — dec. 1778 de 1870; Dias
Duram, Leandro — dec. 1783 de 1870; Oliveira, Manoel Antdénio de — dec. 1798 de 1870;
Oliveira, Hermenegilda Beatriz de — dec. 1806 de 1870; Albuquerque, Constang¢a Maria de
Freitas — dec. 1824 de 1870; Campos Souza, Meneris de — dec. 1826 de 1870; Sacramento
Moraes, Angela Maria do — dec. 1914 de 1871; Sampaio, Virgolino José de — dec. 1932 de
1871; Freitas, Pedro Antonio de — dec. 1939 de 1871; Harfield, Ellen — dec. 1942 de 1871;
Amorim, Mamede Antonio de — dec. 1944 de 1871; Lopes dos Reis, Leopoldina — Dec. 1960
de 1871; de Souza e Mello, Ephigénia Joaquina — dec. 1963 de 1871; Costa Fragoso, Emiliana
e Jesuina da — dec. 1974 de 1871; Souza Costa, Francisca Felicia de; Dores Gouveia, Anna
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War and Navy authorizing the deputies and senators to grant the pension.
This seems to be confirmed by the way in which José Rodrigues de Souza
writes on the issue: for him, after the executive had given a pension, “the
grantee copies the decree and petitions the approval to the assembly”.28 There
is no reference at all to evaluation; the process seems to be a rather bureau-
cratic rubber and stamp on decisions already taken by the executive.

When the opinion given by the commission discusses the requests of pen-
sions, the more frequent references are to the services rendered by fallen offi-
cers. One good example is the pension given to the family of Jodo Dias Cardoso
de Mello (legislative decree 2588 of 1875): the text describes at length the au-
dacious fights and the heroism of this captain before he died on the battlefields
of Paraguay.2? The opinion even reports the opinions of some generals about
Mello, which called him “distinct”. But many other opinions simply cite the
“good and relevant services” of the fallen officers, without elaborating any
further. Anyway, the idea that pensions were a reward for exceptional actions
in duty, just like an honorific medal, was clear.

This can be plainly seen in the discussions of the Section of War and Navy
of the Council of State, which was responsible to help the government decide
to award pensions or not. Using those documents, we can understand that the
simple presence in the war was considered ordinary duty and, therefore, did
not deserve the national gratitude in the form of financial compensation. The
most instructive example comes from resolution 21 of 3 December 1873. Feli-
ciana Rosa do Vale e Silva asked for a pension due to the services rendered by

Francisca das e Santos, Maria Felina dos - dec. 2103 de 1873; Miranda, Manoel Tristdo de—
dec. 2045 de 1871; Jesus, Anna Alexandrina de — dec. 2118 de 1871; Santos, Justina Maria
dos — dec. 2229 de 1873; Barros, Maria Pereira de — dec. 2230 de 1873; Botelho de Mello, Jidlia
Augusta — dec. 2239 de 1873; Cesar Loureiro, Francisca Jacintha — dec. 2265 de 1873; Con-
ceigdio Barbosa, Izabel Noya da — dec. 2284 de 1873; Guillobel, Maria Candida — dec. 2288 de
1873; Fialho, Fldvio de Abreu — dec. 2319 de 1873; Freire Lopes, Maria Faustina — dec. 2320
de 1873; Oliveira, Belmira Carolina de — dec. 2503 de 1874; Senna, Bernardina de — dec.
2551 de 1874; Mello, Emilia Loureiro de e outros — dec. 2586 de 1875; Ribeiro de Navarro,
Maria Narcisa — dec. 2588 de 1875; Gongalves, Felippe Antonio — dec. 2690 de 1877; Bezerra,
Adélia Augusta — dec. 2796 de 1877; Loreto Seixas, Maria Generosa de — dec. 2798 de 1877;
Keydel, Bueno — dec. 2800 de 1877; Silva Pinheiro, Olympia Ermelinda da Conceig¢éo — dec.
2801 de 1877; Andrade, Joaquina Rosa do Nascimento — dec. 2874 de 1879; Silva, Maria
Corina e Honorina Augusta da — dec. 2894 de 1879; Duarte, Salustiano Francisco — dec.
3115 de 1882.

28 Brasil, Anais do Senado Imperial, 1870, livro 4, Secretaria Especial de Editoracdo e
Publicagoes, 1870, p. 192.

29 Brasil, Anais do Senado Imperial, 1875, livro 3, Secretaria Especial de Editoragdo e
Publicagdes, 1875, p. 24.

30" Brasil, Anais do Senado Imperial, 1879, livro 5, Secretaria Especial de Editoracdo e
Publicagdes, 1879, p. 135.
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her husband, a military surgeon that died almost 5 years earlier in Humaita.
Testimony presented to the Council of State said that he disappeared at some
point in the Paraguayan wilderness to never be found again. He suffered from
mental perturbations and was “alienated (alienado)”, and “perhaps had in-
terned himself in the hinterland of the republic, or was murdered, drowned in
some waters, or even was devoured by some beast”.?! He was at war. The men-
tal troubles he endured most certainly were related to the horrors he had wit-
nessed in the overcrowded hospitals. And yet, the request from his wife was
declined. The section argued that he had been in the force for only three years
and no “extraordinary service” could be found in his records. Moreover, “it is
not possible to assign to the campaign service or to the climate the responsi-
bility of the disease that caused his disappearance and eventual death”. This
represents the narrow reasoning that presided the decision-making process
within the war bureaucracy, and more examples could follow. In the consult
23 of 2 August 1873, the section stated that when a soldier was not wounded
and incapacitated at the battlefield, he would only get pensions for “relevant
services” and should have had “distinguished himself very particularly”.32
One must be a hero or an invalid to retire: regular servants must literally work
to their deaths.

As I said before, there were two types of “typical” pensions: those awarded
to women members of the family of officers and those of enlisted ranks (pra-
cas). They obeyed to different logics, as the grantees were in very dissimilar
social positions. For instance, Adélia Augusta Bezerra received in 1877 a
pension amounting to the value of the half basic pay that would be owned
to her husband had he not passed away in the very day he was due to be
reformed.? This was the logic behind most grants of pensions to relatives
of decease officers: to fill in a half basic pay that could not be awarded, or
constitute a full basic pay when coupled with the half that was already be-
ing paid. For enlisted soldiers, which did not have a permanent link with the
military, the logic was to award them a pay if disease or wound received in the
battlefield invalidated them and hindered their search for labor after the war,
doubling as a pension equivalent to that of officers.?*

31 Silva, Manoel Joaquim do Nascimento e, Consultas do Conselho de Estado sobre negécios
relativos ao Ministério da Guerra coligidas e anotadas, 1873-1877, Rio de Janeiro, Imprensa
Nacional, 1887, vol. 111, p. 82.

32 Silva, Manoel Joaquim do Nascimento e, Consultas do Conselho de Estado, p. 40.

33 Brasil, Anais do Senado Imperial, 1877, livro 9, Secretaria Especial de Editoracdo e
Publicagdes, 1877, p. 2.

34 Brasil, Anais do Senado Imperial, 1882, livro 7, Secretaria Especial de Editoracio e
Publicagdes, 1882, p. 23.
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Atypical cases? sometimes followed through with this logic, and some-
times deviated from it. For instance, the widow of a general got a pension
rewarding the services rendered by her husband in Paraguay. After its value
was added to that of the half basic pay she already received, the total value
would be equal to that of the basic pay, allowing her to “keep the position cor-
responding to her state”.? Pensions, therefore, were meant to ratify the social
stratification and protect women of higher class from poverty. Not by chance,
this revealing phrase was said in one of the few cases involving families of
generals. Actually, it was quite common to give pensions to generals for their
“relevant services”, even if they were not injured in the battlefield — a privi-
lege not seen for lower-ranking officers, let alone enlisted personnel. In 1874,
14 officers received such pensions, resulting in a spending of more than 27
contos de rets.?

Many awards were intended to lift some kind of prohibition or to change the
application of the law to foster justice. In some cases, it addressed general is-
sues fit for the legislative branch: in one case, the General Assembly increased
the half basic pay of a retired officer to a full one because he had acquired his
disease at the battlefield.® It solved individual cases, as a monarch deciding
according to equity: once, the assembly also lifted incompatibilities between
pensions for a single case,® and at another opportunity, authorized a daughter
to receive a pension her mother had missed.? But it also ventured into judi-
ciary territory: once, it relieved a mother from giving back unduly money be-

35 The ones I chose are: Pedro Orlandini e os mestres de esgrima (1874); Anna Justina Fer-
reira Nery — dec. 1868 de 1870; Joaquina Rosa de Jesus — dec. 2288 de 1873; Francisco Gon-
calves dos Reis — dec. 2288 de 1873; Maria Henriqueta do Prado Caldwel — dec. 2391 de 1873;
Isabel Maria Brandao — dec. 2548 de 1874; Henrique Carneiro de Almeida — dec. 2592 de 1875;
Maria Augusta da Fonscea Freitas — dec. 2558 de 1874; Henrique Fernandes de Oliveira — dec.
1697 de 1877; Maria Pinto Braga Torres e 3 filhos — dec. 2739 de 1877; Alipia Neomesia Lyra
—dec. 2743 de 1877; Sebastiana Carolina do Amaral Fontoura — dec. 2854 de 1879; Francisca
Martins Furtado — dec. 2888 de 1879; Maria Luiza de Brito Sanches — dec. 2965 de 1879; An-
tonio Paes de S4 Barreto — dec. 3292 de 1886; José Custédio da Silva — dec. 3172 de 1883; Rita
de Campos Maciel — dec. 3146 de 1888.

36 Brasil, Anais do Senado Imperial, 1874, livro 3, Secretaria Especial de Editoracdo e
Publicagoes, 1874, p. 149.

37 For the sake of comparison, the whole budget for military pensions was ca. 1370 contos.
Ministério da Guerra. Relatério apresentado a Assembléa Geral Legislativa na quarta sesso
da décima quinta legislatura pelo Ministro e Secretdrio de Estado dos Negécios da Guerra Jodo
José de Oliveira Junqueira, Rio de Janeiro, Typographia Carioca, 1875, p. 127.

38 Brasil, Anais do Senado Imperial, 1875, livro 3, Secretaria Especial de Editoracdo e
Publicacdes, 1875, p. 87.

39 Brasil, Anais do Senado Imperial, 1879, livro 6, Secretaria Especial de Editoracdo e
Publicagdes, 1879, p. 162.

40 Case of Sebastiana Carolina do Amaral Fontoura — dec. 2854 de 1879.
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cause this was due to a bureaucratic error.*! Finally, it addressed very particular
consequences statutes did not provide for: Francisco Gongalves dos Reis got a
pension from his deceased son for being blind and invalid, despite the complete
absence of legal reference for pensions to men other than minor sons;*2 in other
instructive case, Maria Luisa de Brito Sanches was left without a pension from
her father because she was married, but later received it when the law changed,
even though the act was not retroactive.? In all these cases, the law is excepted
to counterbalance circumstances unforeseen in regular statutory law.

This complex syntheses of rule and exception was best summarized by
senator Jaguaribe: “the true justice is not always the one founded over strict
law (direito estricto), but the one that, without ignoring the principles (pre-
ceitos) of this law, combines itself with fairness (equidade), which is one of the
sources of jurisprudence”.** Let us take a look in one last case that mixture fear
of going beyond the strict law and disposition towards equity.

The fencing instructor of the Naval School Pedro Orlandini wanted to retire
in 1874. Moody but honor-minded, Orlandini was offended by a student a few
months early; living in an honor-based environment, the only due response was
to invite the offender for a duel. The heads of the school did nothing to address
this issue; the professor, however, expected the student to be properly pun-
ished. In protest, he stopped going to the educational institution. At some point,
he got fired. Orlandini, in response, requested to be retired by the General As-
sembly. The Viscount of Abaeté and the Baron of Cotegipe deliberated on the
matter in 2 July 1874; they thought a person with such a temper did not deserve
such a grace as retirement. Moreover, the regulations® did not grant fencing
instructors the right to retire; however, masters of equipment and maneuver,
that worked on the same places with similar functions, were. This unjustified
difference could not be fair, but the Senate decided not to award what Orlandini
was asking for, saying that such a law would interfere in the functions of the
executive and would have a personal (personalissimo) nature — never mind
the cases cited above. The solution was to file an interpretative bill stating
that fencing instructors could retire.*

4 Decree 3146/1888.

42 Brasil, Anais do Senado Imperial, 1873, livro 4, Secretaria Especial de Editoragio e
Publicagdes, 1873, p. 86.

43 Brasil, Anais do Senado Imperial, 1880, livro 3, Secretaria Especial de Editoracio e
Publicagaes, 1880, p. 142.

4 Brasil, Anais do Senado Imperial, 1880, livro 4, Secretaria Especial de Editoracdo e
Publicacdes, 1880, p. 153.

45 Decree 2163 of 1 May 1858 and 3088 of 28 April 1863.

46 Brasil, Anais do Senado Imperial, 1874, livro 2, Secretaria Especial de Editoracio e
Publicagdes, 1874, p. 22.
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The award of pensions was subject to many informal rules. Pensions were not
deemed as a right,'” but as an aid to those unable to work.# The informal re-
gime of pension granting during the empire was therefore conducted according
to standards of justice and fairness. The number of pension requests, however,
decreased after a 1875 statute authorized their award to those who caught dis-
eases in the Paraguay war: the main source of requests was now inscribed in law
and did not need to be addressed by the parliament. But many other requests
arrived in parliament, since several categories of civil servants did not have the
right to retire. Even for high-end categories, social security was still a privilege.
It would remain so well into the republic.

IV. A WANING PRACTICE: INDIVIDUAL
PENSIONS IN THE FIRST REPUBLIC

Despite the frequent talks of budgetary constraint*® and the supposed liberal
tendencies of the government, Brazil continued to grant individual pensions
after the downfall of the empire. The numbers, however, dwindled, mostly
because the most frequent exceptions to statutory pension law had been leg-
islated upon. Later on, the legal grounds for special pensions were severely
restrained. In 1926, a reform changed the constitution®® —the single time
this happened during the First Republic— and seemed to imply that this
practice had been outlawed: according to the new paragraph 29 of art. 34,
which established the competences of the national congress, parliament was
responsible to “legislate on licenses, retirements and reforms, not being able
to grant or alter them by individualistic laws”.5!

Until 1927, 101 pensions were granted to at least>® 114 heirs, with the fol-
lowing frequency:

47 Brasil, Anais do Senado Imperial, 1874, livro 2, Secretaria Especial de Editoracio e
Publicagdes, 1874, p. 370.

48 Brasil, Anais do Senado Imperial, 1874, livro 2, p. 338.

49 Costa, Arthur Barrétto de Almeida, tesi di dotoratto, The sash and the parchment: iden-
tification and distinction of military law (Brazil, 1870-1941), Universita Degli Studi Firenze,
anni 2019/2022, pp. 266-270.

50 Junqueira, Maria Olivia Pessoni, PhD Thesis in Law, Discurso e politica constitucional:
a reforma constitucional na doutrina brasileira da primeira repiiblica, Sdo Paulo, Universidade
de Sao Paulo, 2018.

51 29: “legislar sobre licencas, aposentadorias e reformas, ndo as podendo conceder, nem
alterar, por leis especiaes”.

52 Some laws nominate those that will receive the pensions, while others simply say “and
heirs”, or “and sons”, preventing me from quantifying the precise number of beneficiaries.
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FIGURE 2

MILITARY PENSIONS GIVEN BY THE BRAZILIAN
PARLIAMENT EVERY FIVE YEARS
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FIGURE 3
LEGAL NATURE OF PENSIONS GIVEN
BY THE BRAZILIAN PARLIAMENT BETWEEN 1889 AND 1930

Others, 9

Increase of reform, 5

Increase of pension, 5

Half basic pay and/or Generic pension, 35

montepio, 10

Reversion, 11

Lifting of statute
of limitation, 30

On figure 2, we can see that the number of pensions higher until 1910,
after which the figures gradually wane until the parliament gives in average
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less than one pension each year. This tendency becomes even more clear if
we exclude the 30 cases of lifting of statutes of limitation (relevagdo de pre-
scrigdo), almost half of which are concentrated between 1906 and 1910.The
next figures describe the legal nature of pensions.

On figure 3, we can see that almost half of the decisions on pensions
were mostly bureaucratic ones, that is, lifting of statutes of limitation (when
parliament cancels the effects of a statute of limitation mandated by law)
and reversion (when the first beneficiary dies and his pension or portion of
pension passes to the next person entitled to it). Only a third of pensions
are truly self-standing grants that do not increase or complement a previ-
ous one.

The next two figures trace the sociological profiles of beneficiaries.

FIGURE 4
PROPORTION OF PENSIONS ACCORDING TO THE HIERARCHICAL
POSITION OF THEIR BENEFICIARIES

Unknown, 6

Family of general officers, 6 Troops or family, 12

Officers (superior and inferior) or family, 81

On graph 4, we can see that most beneficiaries are family members of
inferior or superior officers (lieutenants to colonels). Only a handful are re-
lated to generals, though more than we would expect if we took into account
the small number of soldiers occupying these very high positions. Finally,
on graph 5, we can see that the first category in the order of reception of
pensions are widows, as it is expected, since they are listed first as benefi-
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ciaries in the laws governing military social security. However, they account
for only slightly less than half of beneficiaries when one excludes soldiers
themselves. This can probably be ascribed to high numbers of inferior of-
ficers that die young and are neither married nor fathers; this could explain
why almost a quarter of heirs are sisters or mothers of soldiers.

FIGURE 5
PROPORTION OF PENSIONS ACCORDING TO THE RELATION
BETWEEN THE BENEFICIARY AND THE SOLDIER
THAT GAVE CAUSE TO THE PENSION

Heirs Song
Mothers

Sisters

Widows

Daughters

Soldiers

For pensions granted during the republic, I remade the division in typical/
atypical cases. | considered “typical” the cases of pensions for the families
of soldiers (80 cases) and as atypical those where the pensions went to the
former soldiers themselves (22 cases). | used a website to randomly choose
20% of the cases (that is, 16) and looked for them in the parliamentary re-
cords; from the atypical ones, | choose seven that seemed to me, according to
their characteristics, to be the most outliers and to represent different devia-
tions from normal cases.

I have found some types of pensions and issues that were discussed fre-
quently. Concerning types, | have found honor pensions, update of pensions
and lifting of statute of limitation. Concerning debates, | have found remarks
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on the lack of financial resources and discussions on the nature of pensions,
whether a right or a grace.

Updates of pensions.” Social security benefits were not attached to the
wages of active servants, meaning that, if nothing was done, retired person-
nel would receive exactly the same amount of money until they died. As in-
flation increased, this situation became intolerable. Some requests for pen-
sions at the parliament tried to remedy precisely this risk, and many of them
concerned pensions given at the time of the now distant Paraguay War. One
particularly striking example is that of Anténio Paes de Sd Barreto; he came
from the war poor and blind, and asked for the first time for his pension to be
increased in 1890.

The Chamber of Deputies, however, denied the request, for there was al-
ready a bill under consideration at the parliament that would update the pen-
sions of Paraguay veterans.” This law, however, was never enacted, and in
1894, a bill granting him a pension was filed at the Chamber of Deputies,>
but was only voted in 1899.5¢ The Senate put some obstacles for the conces-
sion, arguing that some allegations were not proved by documents; Barreto
only got his pension in 1901.57 This proves how hard could it be to get those
benefits. Marfiza Rodrigues Cabral, a daughter of a Paraguay veteran, simi-
larly took from 189238 to 1902 to get her pension raise. Her case illustrates
the wide impact that those raises could have: she initially earned 360$000% a
year, but after the raise, she got 848%000." Those updates could really make
a difference in the livelihood of widows and single daughters.

5 Examples of those discussions that I have analyzed: Rodrigues Cabral, Marfiza (CD,
1892, 3, 151); S4 Barreto, Antonio Paes de (CD, 1891, 2, 114); Gomensoro Wandenkolk, Mar-
tina; Lellis e Silva, Camilo de (CD, 1894, 6, 311-312).

5% Brasil, Annaes da Camara dos Deputados de 1891, volume 2, Rio de Janeiro, Imprensa
Nacional, 1891, p. 114.

55 Brasil, Annaes da Camara dos Deputados de 1894, volume 5, Rio de Janeiro, Imprensa
Nacional, 1894, p. 342.

56 Brasil, Annaes da CAmara dos Deputados de 1899, volume 3, Rio de Janeiro, Imprensa
Nacional, 1899, p. 325.

57 Brasil, Annaes da Camara dos Deputados de 1901, volume 5, Rio de Janeiro, Imprensa
Nacional, 1901, p. 390.

58 Brasil, Annaes da Camara dos Deputados de 1892, volume 3, Rio de Janeiro, Imprensa
Nacional, 1892, p. 151.

59 Brasil, Annaes da CAmara dos Deputados de 1902, volume 10, Rio de Janeiro, Imprensa
Nacional, 1891, p. 420.

60 Brasil, Annaes da Camara dos Deputados de 1893, volume 4, Rio de Janeiro, Imprensa
Nacional, 1893, p. 731.

61 Brasil, Annaes da Camara dos Deputados de 1902, volume 10, Rio de Janeiro, Imprensa
Nacional, 1902, p. 10, p. 420.
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Lifting of statute of limitation.? For many reasons, families of deceased
soldiers missed the deadline to request their pensions and would theoreti-
cally lose their rights. However, those benefits were usually small, and the
families were mostly poor; since the law did not explicitly authorize dis-
tracted beneficiaries to justify why their requests had arrived late, parlia-
ment had to hear their motives and consider reasons of fairness, if it was
willing to go light on them. A good example comes from Laurinda Ercilia
Adelaide da Rocha, who lived in Goids and had a soldier brother who died
in Fortaleza, more than 2500 km away. She received a provisory pay of a
quarter of his basic pay, but she took long to sort all documents and lost her
right to receive the other quarter between when she started receiving the
payment, in 1894, and when she completed the process, in 1906.% Since
she was poor and the distance, so wide, congress lifted the statute of limita-
tion of her pension.®* Others alleged that they missed their deadlines due to
their relapse lawyers,® the bureaucracy taking too long to decide, or their
“extreme poverty”.°® The opinions of the Commissions that analyze the peti-
tions frequently remark that many similar cases as the one under analyses
had received a positive answer, what suggests that the lifting of the statute
of limitation was business as usual, part of a sort of administrative case-law of
the parliament. At one point, Congress granted a request made in 1892 for a
pension of a soldier who had died in 1853:67 with the right arguments, delays
of almost forty years could be ignored.

02 (ases I have analyzed: Rocha, Laudinda Ercilia Adelaide da, Brasil, Annaes da Camara
dos Deputados de 1906, vol. 5, Rio de Janeiro, Imprensa Nacional, 1891, p. 217; Cunha, Maria
Paula da, Brasil, Annaes da Camara dos Deputados de 1904, vol. 5., Rio de Janeiro, Imprensa
Nacional, 1904, p. 220; Conceicdo Gil, Florinda da, Brasil, Annaes da Camara dos Deputados
de 1911, vol. 2, Rio de Janeiro, Imprensa Nacional, 1911, p. 506. Daughters of Delminda,
Maria do Valle Caldas; Brasil, Annaes da Camara dos Deputados de 1926, Rio de Janeiro,
Imprensa Nacional, 1926, p. 5358; Lucas, Maria dos Santos, Brasil, Annaes da Camara dos
Deputados de 1893, vol. 4, Rio de Janeiro, Imprensa Nacional, 1893, p. 86; Oliveira, Maria
da Penha, Brasil, Annaes da Camara dos Deputados de 1894, vol. 7, Rio de Janeiro, Imprensa
Nacional, 1894, p. 484.

63 Brasil, Annaes da Camara dos Deputados de 1906, vol. 5, Rio de Janeiro, Imprensa
Nacional, 1906, p. 217.

04 PBrasil, Annaes da Camara dos Deputados de 1906, vol. 8, Rio de Janeiro, Imprensa

Nacional, 1906, pp. 847-848.

05 Brasil, Annaes da Camara dos Deputados de 1905, vol. 7, Rio de Janeiro, Imprensa
Nacional, 1905, p. 757.

%6 Brasil, Annaes do Senado Federal de 1895, vol. 3, Rio de Janeiro, Imprensa Nacional,
1895, p. 98.

67 Brasil, Annaes da Camara dos Deputados de 1926, Rio de Janeiro, Imprensa Nacional,

1926, p. 5358.
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Budgetary restrictions. Many congressmen were worried that the frequent
grants of pensions could undermine the already fragile fiscal situation of Bra-
zil. To better illustrate that, I will not collect sparse sayings of several cases,
but I will concentrate on a single pension that encapsulate the preoccupations
at stake: that of Ludovina Alves Portocarrero, the widow of marshal Hermene-
gildo Portocarrero, baron of Forte Coimbra. She requested a pension, arguing
that, with the difficult economic situation in Brazil and the small pension from
her husband, she was struggling to stay afloat;®® the Commission of Pensions
of the Chamber of Deputies recommended that she should receive a pension
due to the excellent services rendered by her husband during the Paraguay
War.®® When the bill giving the pension was being discussed at the Chamber,
though, other preoccupations surfaced. Deputy Coelho Cintra highlighted
that the national Treasury was suffering, while several bills giving pensions
were under consideration.”® Deputy Gaspar Drummond, the president of the
commission, countered that, though the request under consideration came
from the widow of a marshal, most of the petitioners belonged to lower ranks
and were in dire need.” It was sounder to enact a general lw establishing for
all under what conditions widows and orphans could receive financial bene-
fits from the state. This case shows to us that the casuistry, combined with the
financial toll imposed by pensions on the budged had started to worry some
deputies, though with few initial consequences.

To better understand the interplay between social security, casuistry and
justice, it is useful to analyze the case of Luiz de Paula Mascarenhas.

Former lieutenant Mascarenhas had fought at the Paraguay War and asked
in 1906 for the same benefits received by veterans, since he fought for almost
6 years and now, aged 65, was facing financial trouble.” The Financial Com-
mission initially thought that he should pursue the recently approved pension
for the Volunteers of the Fatherland,? but later discovered that Mascarenhas
had enlisted in the army shortly before the 7 January 1865 decree that had
created the corps of Volunteers — he, therefore, was not eligible for the benefit

68 Brasil, Annaes da Camara dos Deputados de 1894, vol. 6, Rio de Janeiro, Imprensa
Nacional, 1894, p. 84.

%9 Ibidem, p. 509.

70 Brasil, Annaes da Camara dos Deputados de 1895, vol. 7, Rio de Janeiro, Imprensa
Nacional, 1895, p. 288.

7 Ibidem, p. 289.

72 Brasil, Annaes da Camara dos Deputados de 1908, vol. 1, Rio de Janeiro: Imprensa
Nacional, 504.

7 Brasil, Annaes da Camara dos Deputados de 1901, vol. 2, Rio de Janeiro: Imprensa
Nacional, 1901, p. 150.
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created in 1907.7 The Financial Commission still denied the request, fear-
ing a flood of similar petitions. Some months later, however, the Commission
of Navy and War countered this conclusion, claiming that Mascarenhas was
a volunteer in the original sense of the word, not the legal one, and to deny
support to someone who had fought for the country on the grounds of a tech-
nicality would be “inequitable”.” The Financial Commission, however, stood
by its ground for financial reasons;” the same was asserted by other deputies
in the discussion that ensued: It was not the moment to “vote projects that
translate in true gifts that, though are given to people deserving them, will
however enhance the already heavy expenses of the public treasury”.”” Merit
and gift are entangled: a moral merit can be, from a legal point of view, a mere
gift beyond the forces of the state.

Pensions are always walking on a thin line, where right and conces-
sion meet. Though soldiers might have undeniable merit, the state was un-
der no obligation to be the financial benefactor of this moral claim. Deputies
made a point of stating this distinction even when they granted the requests
“graciously”.™

The line between right and merit could be even more blurred when the ben-
eficiary was a member of the family of the person who originally belonged to
the armed forces. Whose merit entailed the pension: that of the serviceman or
that of his family? The former was most commonly used.” But in the 20th cen-
tury, other interests started being taken into consideration, as showed by the
case of the heirs of the 2nd lieutenant Eduardo de Abreu Botelho. The officer
had died while building telegraphic lines in the Amazon at the commission of
marshal Candido Rondon, as the canoe he was sailing in capsized in the river
Sepotuba. Though he did not die in combat, he was called a “hero”,2 and his
family was granted a pension after a 7-page long eulogy written in the annals of

™ Ibidem, p. 485.
7 Brasil, Annaes da Camara dos Deputados de 1908, vol. 12, Rio de Janeiro: Imprensa
Nacional, 1908, p. 574.

7 Ibidem, p. 576.

77 Brasil, Annaes da Camara dos Deputados de 1909, vol. 9, Rio de Janeiro: Imprensa
Nacional, 1909, p. 156.

"8 Brasil, Annaes da Camara dos Deputados de 1904, vol. 3, Rio de Janeiro, Imprensa Na-
cional, 1904, p. 62; Brasil, Annaes da Camara dos Deputados de 1907, vol. 2, Rio de Janeiro,
Imprensa Nacional, 1907, p. 687.

7 Brasil, Annaes da Camara dos Deputados de 1921, vol. 6, Rio de Janeiro, Imprensa Na-
cional, 1921, p. 135; Brasil, Annaes da Camara dos Deputados de 1895, vol. 5, Rio de Janeiro,
Imprensa Nacional, 1895, p. 178.

80" Brasil, Annaes da Camara dos Deputados de 1917, vol. 7, Rio de Janeiro, Imprensa
Nacional, 1917, p. 326.
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parliament.8! But, most interesting, the Commission of Navy and War stressed
that “the wages of officers of the Army are an integral part of the patrimony of
their own families”, and the kin of deceased soldiers should be compensated
for the loss of those pecuniary interests, especially considering that they would
mostly certainly be promoted after serving in those meritorious commissions if
it was not for their death.??

Only in two cases the focus of the discussion lied in the particular mer-
its and situations of the widows themselves, and not on the actions of their
soldiers. The first was Marianna Cecilia Meirelles da Fonseca, the widow of
Deodoro da Fonseca, the first president of Brazil. Some deputies proposed
a pension for her, which was framed both as a reward for the marshal and
the dignity with which the widow of the president should live.8? Deputy Hol-
landa Lima treated the pension in the same way as alimony: that it should
be proportional at the same time to the merits and the needs of the one re-
ceiving the benefit.8* However, some deputies stressed not only the service
of the marshal, but the one rendered by his wife herself.?> The second and
most glaring case is that of Ludovina Portocarrero. Deputy Clévis Bevildqua
stressed that she was with her husband at the Coimbra Fort when it was at-
tacked during the Paraguay War and helped to take care of the wounded
and to organize the ammunition.® She was among the “true female heroes
that presented themselves in the battlefields, facing the same risks of the
combatants and paying services no less relevant that those of the ones who
used arms”.87

Individual pensions were an odd practice in the republic; their original
aim was to compensate relevant services and to enhance the standing of the
chief of state. However, just as titles of nobility —and for some time, orders
of merit— had disappeared, they too must theoretically go away with the
republic. As social security expanded, became more certain and foresaw ex-
ceptions of fairness to the rigid rules, the intervention of parliament became

8L Idem, p. 327.

82 Brasil, Annaes da Camara dos Deputados de 1917, vol. 9, Rio de Janeiro, Imprensa
Nacional, 1917, pp. 104-105.

83 Brasil, Annaes da Camara dos Deputados de 1893, vol. 2, Rio de Janeiro, Imprensa
Nacional, 1893, p. 474.

8% Brasil, Annaes da Camara dos Deputados de 1893, vol. 3, Rio de Janeiro, Imprensa
Nacional, 1893, p. 217.

85 Idem.

86 Brasil, Annaes da Camara dos Deputados de 1895, vol. 7, Rio de Janeiro, Imprensa
Nacional, 1895, p. 291.

87 Brasil, Annaes da Camara dos Deputados de 1895, vol. 7, Rio de Janeiro, Imprensa
Nacional, 1895, p. 291.
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less and less needed. Most of the cases we have looked at are true exceptions:
inflation-eroded pensions; people wounded in accidents, careless legislative
changes etc. Many of those problems were still inheritances of the Paraguay
War and the laws of pensions aimed to solve issues born while the premises of
the pensions system were much different and less systematic. The individual
nature of the grants also enhanced the financial problems associated with so-
cial benefits: it was never easy to foresee how many pensions would be asked
after a new provision had been enacted, and therefore, what would be their
impact over the national budget. Finally, they had an ambiguous legal nature:
at once, they were a grace and a half-right. When the parliament moved to a
more systematic approach based on general laws, many of these issues were
resolved: the budget became more predictable, and pensions could definitely
be seen as a right.

V. SOLVING CONFLICTS AND CONTROLLING
THE GOVERNMENT: CONCLUSIONS

The quirks of 19th century Brazilian separation of powers go beyond the quite
peculiar existence of the moderating power. Despite the looming shadow of
the monarch, the parliament also managed to carve out for itself a rather
unique niche in Brazilian constitutional law. The history we have examined in
the previous pages demonstrates two characteristics of parliamentary practice:
first, it highlights how parliamentary activity was frequently concrete rather
than abstract; second, it stresses how the parliament frequently acted as a legal
body, applying and interpreting rather than creating the law.

Concrete activity of parliament. Deputies and senators did not only think in
abstract terms, solving general problems, as law books prescribed: they tackled
concrete problems arising throughout the empire. This was quite feasible due
to the relatively small population of Brazil: around 8 million in 1872, about the
same as the largest Brazilian municipalities of nowadays. From this point of
view, the experience of being a Brazilian deputy in the 19th century was more
similar to the one of a town councilor in Sdo Paulo in the 21st rather than that
of a contemporary deputy. This finding calls to attention the potential fruitful-
ness of parliamentary debates as a source for future research on specific issues
faced by the Brazilian empire. It also shows how abstract laws constantly arise
from very concrete settings.

Parliament as a legal body. If parliament was frequently dedicated to con-
crete problems, this means that deputies and senators were constantly apply-
ing, rather than creating the law. As we saw in the previous pages, parliament
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was frequently interpreting statutes and legal concepts to define who should
get a pension or not. Though most grants actually went beyond “strict law” to
create exceptions, lift prohibitions and craft specific solutions. This suggests
that in many ways, parliament should also be approached with the same tech-
niques and theories used to analyze a court of law: the formation of case-law;
the flux of legal arguments; the interplay between different sources of law etc.
This also highlights the importance of legal history for an adequate under-
standing of political history in 19th century Brazil. It does not suffice to only
look at most problems —including pensions— as merely political issues.
They are also legal ones, with all the logical and argumentative consequences
that this entails.

The predicament of soldiers is a perfect field for analyzing conflict resolu-
tion in administrative settings. On the one side, we have a highly complex
body of law regulating social security, which comprises contradictory stat-
utes, ideals both modern and pre-modern, a profusion of regulations, circu-
lars, instructions etc. On the other hand, we have legions of people in situ-
ation of social fragility claiming for solutions for them and for their families
after the exceptional hardships of war. The clash between both conditions
birthed a host of conflicts —which is unsurprising. The solutions found, and,
especially who was providing them— that is what is actually surprising. This
shows how classical research themes can provide refreshingly new materials
for reflection.





