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[. INTRODUCTION

In 1784, shortly after the transfer of East Florida and its capital St. Augustine
from British to Spanish control, two British subjects entered into arbitration
over the title to enslaved humans. There was nothing unusual about this dis-
pute. Nonetheless, the implementation of arbitration between British subjects
under Spanish law created ruptures that exposed conflicting aspects of Brit-
ish and Spanish arbitration. Indeed, one British arbitrator’s refusal to take an
oath as arbitrator led him to be cast away from the protection of the Spanish
crown, an obligation imposed by the treaty that structured the transfer from
Britain to Spain. This contribution examines two cases and makes some ob-
servations on how the first dispute determined the second dispute and what
this all meant for colonial arbitration in Spanish East Florida.

Before addressing these three main parts, some background may be help-
ful. In July 1784, British Governor Patrick Tonyn prepared his British mili-
tary and civil population to depart the province of East Florida. Spanish Gov-
ernor Vicente Manuel de Zéspedes would impose Spanish sovereignty under
the terms of the Definitive Treaty of Peace between England and Spain, the
Treaty of Versailles of 3 September 1783.1
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428 ARBITRATION ON THE EDGE OF EMPIRES...

After the transfer of the province to Spain, British subjects did not immedi-
ately depart. Instead, they took time to pack their moveable goods, dismantle
their portable houses, collect their debts, and sell their enslaved humans.
There was, from the British perspective, little rush.

Very few British ships were available for transport, and British subjects
had to wait. Indeed, British Governor Tonyn stayed in Spanish East Florida
until November, 1785. During this period of nearly a year and a half after the
transfer of East Florida to the Spanish crown, Tonyn supervised the departure
of British subjects and served as a representative of British interests under
the treaty with Governor Zéspedes.?

At the time of transition, St. Augustine was concentrated and over-populat-
ed. Transient British loyalists had fled from Georgia and South Carolina with
American gains in 1782. They were promised a safe place of exile under the
British crown in East Florida. It is estimated that the population burgeoned
from 4,000 to 21,000, with 5,000 to 6,000 enslaved humans, during this peri-
od.? St. Augustine had its Spanish population, Spanish government and gov-
ernor, Spanish courts, and derecho indiano.* The city also had its large British
population, no British government, and some ill-defined apparent authority
in former British governor Tonyn. There were, of course, many Indigneous
peoples who were essential in trade, formed military and economic alliances,
and controlled vast territory outside the small centers.>

To handle disputes efficiently between British subjects, Spanish Gover-
nor Zéspedes created judges to hear disputes among this population.® Gov-

1949, pp. 142-147. T have previously addressed, in lesser depth, the cases and issues analyzed
here in Mirow, “Judges for British Subjects”, op. cit., pp. 10-11, 17-22; and Mirow, Matthew
C., “El derecho indiano y la transferencia de la Florida Oriental al Reino de Espaiia (1783-
1785)”, in: Poder, sociedad y administracion de justicia en América Hispdnica (Siglos XVI-XIX)
(Torres Aguilar, Manuel, Pino Abad, Miguel, Losa Contreras, Carmen, coods.), Madrid, Dykin-
son, vol. 2, pp. 891-894. I thank Dean Manuel Gémez for the many sources he provided on the
history of arbitration in Latin America.

2 Mowat, Charles Loch, East Florida as a British Province, 1763-1784, Berkeley, University
of California Press, 1943, pp. 145-149; Tanner, Zéspedes in East Florida, op. cit., pp. 33-60.

3 Fabel, Robin F. A. and Schafer, Daniel, “British Rule in the Floridas”, in: The History
of Florida, Gannon, Michael, (ed.), Gainesville, University Press of Florida, 2013, p. 158;
Raab, James W., Spain, Britain, and the American Revolution in Florida, 1763-1783, Jefferson,
McFarland, 2008, p. 159; Siebert, Henry Wilbur, Loyalists in East Florida 1774-1785, Deland,
Florida State Historical Society, 1929, vol. 1, pp. 130-131.

4 Mirow, “Judges for British Subjects”, op. cit., pp. 5-12; Mirow, M. C., “Law in East Flo-
rida 1783-1821”, American Journal of Legal History, Philadelphia, vol. 55, 2015, pp. 90-94,
97-113; Tanner, Zéspedes in East Florida, op. cit., pp. 26-52.

5 Mirow, “Judges for British Subjects”, op. cit., pp. 1-41; Tanner, Zéspedes in East Florida,
op. cit., pp. 38-66.

6 See, generally, Mirow, “Judges for British Subjects”, op. cit., pp. 1-41.



MATTHEW C. MIROW 429

ernor Zéspedes first approached Samuel Farley, an English Georgia loyalist
with legal training, to be one of the judges for British subjects, but Farley
declined.” Zéspedes was left with individuals in the province with less le-
gal training than Farley. One judge was Francis Fatio, a Swiss merchant
and plantation owner. Another judge was John Leslie, a Scots merchant and
member of the region’s largest and most powerful trading company, Panton,
Leslie and Co.?

I1. FIRST CASE: WHITE V. EGAN

In 1779, in the British province of East Florida, Stephan Egan sold four en-
slaved humans to Stephen White. Both Egan and White lived in the St. Johns
region to the north of the capital along the St. Johns River.? Egan was from
Ireland, a planter, farmer, and agent for the Earl of Egmont, one of many
wealthy British non-resident investors in Florida. In 1781, Egan would serve
as member of the East Florida Common’s House of Assembly, an indication of
his status in the community. White, also Irish, was a shopkeeper.10

Egan obtained title to the enslaved humans through a bill of sale from
April 1779 from Robert Philips. The bill of sale was attested by Lieutenant
Colonel Brown of the East Florida Rangers, the governor’s military force in
the province. Brown’s attestation was a forgery.

Objecting that his title to the enslaved humans was not good, White ac-
cused Egan of publishing Brown’s attestation to him with the knowledge that
it was a forgery.!!

In the context of White’s likely desire to sell the enslaved humans and the
need to establish title definitively during the transition from England to Spain
in 1784, White sought a remedy from Egan. The problem was where to bring
such an action. British courts ceased to function on the transfer of sovereign-
ty to Spain on 13 July 1784.12 White’s recourse was to approach one of the
judges for British subjects created by Governor Zéspedez. White turned to

7 Troxler, Carole Watterson, “Loyalist Refugees and the British Evacuation of East Flori-
da, 1783-1785", Florida Historical Quarterly, Orlando, vol. 60, 1981, p. 19.

8 Mirow, “Judges for British Subjects”, op. cit., pp. 13-15.

9 Lockey, Joseph Byrne, “Francis Philip Fatio to Vicente Manuel de Zespedes, St. Augus-
tine, 30 August 1784, EF:b195, M15”, in: East Florida 1783-1785... cit., p. 265.

10 Feldman, Lawrence H., The Last Days of British St. Augustine, 1784-1785, Baltimore,
Genealogical Publishing Company, 2009, pp. 8, 67, 90.

1 Lockey, Joseph Byrne, “Francis Philip Fatio to Vicente Manuel de Zespedes, St. Augus-
tine, 30 August 1784, EF:b195, M15”, in East Florida 1783-1785..., cit., p. 265.

12 Ibidem, p. 266.
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“Francis Philip Fatio appointed by Your Excellency one of the judges in the
Province of East Florida between the British Subjects under the Protection of
His Catholick Majesty”.!3

Judge Fatio summoned Egan who appeared and said that he did not know
of the forgery. Egan produced a letter from Philips with the bill of sale and
forged attestation. This letter contained directions for Egan to give the docu-
ments to White and to receive 88 pounds. Egan produced a second letter from
May 1779 stating that 88 pounds had been delivered to an agent of Philips in
St. Augustine.

With this evidence produced, on 25 August 1784, Judge Fatio suggested
arbitration of the dispute. Egan and White agreed “to leave the full decision
of the cause in dispute to four indifferent and equitable Arbitrators, chosen
amongst the inhabitants of this town and men of credit and character — whom
being sworn, should return their award next day to me, to be reported with my
opinion on the same to Your Excellency for final determination”.!5

Egan appointed John Johnson, a Scots merchant in St. Augustine,'® and
William Slater, an English merchant and public auctioneer in St. Augustine.!?
They accepted the appointment and were admitted by White.!8

White appointed James Pine and James Smith.1 Both were rejected by
FEgan who objected that Pine was a “seafaring man and a transient person”2
and that Smith was “only a clerk of merchants”.2! White then named Samuel
Farley and John Ross.22 These individuals certainly had the necessary local
standing. We will remember that Governor Zéspedes had approached Samuel
Farley to be one of the judges for British subjects, but he had declined.?? Far-
ley is also mentioned as the speaker of the loyalist Georgia House of Com-
mons in July, 1780. He must have fled to St. Augustine as a British loyalist

13 Ibidem, p. 265.

1 Ibidem, p. 266.

15 Lockey, Joseph Byrne, “Francis Philip Fatio to Vicente Manuel de Zespedes, St. Au-
gustine, 30 August 1784, EF:b195, M15”, in: East Florida 1783-1785..., cit., p. 266 (Mirow’s
emphasis).

16 Feldman, The Last Days of British St. Augustine, op. cit., pp. 13, 38.

17 Ibidem, p. 34.

18 Tockey, Joseph Byrne, “Francis Philip Fatio to Vicente Manuel de Zespedes, St. Augus-
tine, 30 August 1784, EF:b195, M15”, in: East Florida 1783-1785... cit., pp. 266-267.

19 Ibidem, p. 267.

20 Ibidem, p. 267.

2L Ibidem, p. 267.

22 [bidem, p. 267.

23 Troxler, ‘Loyalist Refugees and the British Evacuation of East Florida, 1783-1785’, op.
cit., p. 19.
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refugee.?* Farley was a British Justice of the Peace in East Florida in 1783
and 1784.25 Ross was of similar standing in the community. He was a planta-
tion manager and member of the Commons House of Assembly of East Florida
in 1781.26 Egan accepted Farley and Ross as arbitrators. They, however, as
reported by Fatio, “refused to be sworn and take oaths prescribed by Your
Excellency and accordingly could not be admitted” to serve.2?

White returned home to St. John’s.28 He continued to hold the enslaved hu-
mans in his possession but without documents supporting his title. The first
case of this study, White v. Egan, was not resolved. The breakdown occurred
because Farley and Ross were unwilling to take the oath to serve as arbitra-
tors. Judge Fatio reported this as the reason that the possible arbitration did
not move forward. Let us hold this case and especially Farley’s purported
refusal to swear an oath as arbitrator in mind as we consider the next legal
dispute, Farley v. McGirtit.

IT1. SECOND CASE: FARLEY V. MCGIRTT

White v. Egan was not Samuel Farley’s only contact with the judges for Brit-
ish subjects. Shortly after Zéspedes’s arrival in St. Augustine in July, 1784,
notorious criminal Daniel McGirtt stole eight enslaved humans from the same
Samuel Farley.2? Perhaps this pending legal matter was the reason Samuel
Farley refused to serve as a judge for British subjects under Zéspedes. We
can only speculate.

On 16 August 1784, in other words, just nine days before Farley was to
serve as an arbitrator in White v. Egan, Farley, a British subject, petitioned
Zéspedes concerning the theft of eight enslaved humans: Lymus, Jenny, Janu-
ary, Jacob, Ned, Milley, Davie, and Isaac. These enslaved humans formerly

24 Braddock Sr., J.G., “Troup County, Georgia”, https://sites.rootsweb.com/~gatroup2/geor-
gia_revolutionarywar.htm.

25 Feldman, The Last Days of British St. Augustine, op. cit., p. 13; Mirow, M.C., “The This-
tle, the Rose, and the Palm: Scottish and English Judges in British East Florida”, in: Networks
and Connections in Legal History (Michael Lobban and lan Williams, eds.), Cambridge, Cam-
bridge University Press, 2020, p. 118.

26 Mowat, East Florida as a British Province 1763-1784, op. cit., p. 164; Schafer, Daniel,
St. Augustine’s British Years 1763-1784, St. Augustine, St. Augustine Historical Society, 2001,
pp- 156, 166, 258.

27 Lockey, Joseph Byrne, “Francis Philip Fatio to Vicente Manuel de Zespedes, St. Augus-
tine, 30 August 1784, EF:b195, M15”, in: East Florida 1783-1785, ...cit., p. 267.

28 Ibidem, p. 267.

29" Lockey, Joseph Byrne, “Patrick Tonyn to Vicente Manuel de Zéspedes, St. Augustine, 24
September 1784, PRO:CO, 5/561, p. 1537, in: East Florida 1783-1785, ...cit., p. 360.
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belonged to Daniel McGirtt and were sold to Farley through public sale by the
Provost Marshal. McGirtt, the former owner, stole them from Farley sometime
between 13 and 15 July 1784.30

When Farley confronted McGirtt, he replied that he did not steal them but
that the enslaved humans were stolen by Indians, Filotuchie and Cainard. Mc-
Girtt also threatened that he would get them back and take more if he had the
means to do s0.3! Farley’s petition accused McGirtt of hiring others to steal these
people and of attacking and injuring one of Farley’s servants with a knife.32

Farley’s claim halted for two weeks while a Spanish translation of the peti-
tion was prepared. Shortly after 3 September 1784, the matter was referred to
Leslie, Fatio, and Fatio’s son — all serving the Spanish governor as Judges for
British subjects. Their work was abruptly stopped when they received Gov-
ernor Zéspedes’s order that Farley was excluded from Spanish protection.

Why was Farley outlawed by the governor? Because he had refused to take
the oath of arbitrator in White v. Egan.?* Because Samuel Farley and John
Ross refused the oath, the governor decreed:

They shall be reprimanded for so doing and excluded from the Spanish protec-
tion, and of being heard by me upon any demand whatsoever, and principally Mr.
Samuel Farley in the cause now depending against Daniel McGirtt for having
refused to take the Oath as arbitrator (as it has been reported).3

Escalating the legal battle, Farley petitioned Zéspedes. Farley asserted
that he was not given an opportunity to respond, that common justice required
the protection of his property, and that he had been denied his rights as a Brit-

30 Lockey, Joseph Byrne, “Petition of Samuel Farley, St. Augustine, 16 August 1784,
PRO:CO, 5/561, pp. 159-1627, in: East Florida 1783-1785, op. cit., p. 363; Paper by way
of reply to Samuel Farley, St. Augustine, 23 October 1784, PRO:CO, 5/561, pp. 521-523, in
Lockey, East Florida 1783-1785, op. cit., pp. 593-594; The Case of Samuel Farley, no date,
PRO:CO, 5/561, pp. 582-594, in Lockey, East Florida 1783-1785, op. cit., pp. 624-631; Cer-
tificate of Governor Tonyn, no date, PRO:CO, 5/561, pp. 627-628, in: Lockey, East Florida
1783-1785, op. cit., p. 650; Certificate of James Hume, no date, PRO:CO, pp. 631-632, in
Lockey, East Florida 1783-1785..., cit., p. 651.

31 Lockey, Joseph Byrne, “Petition of Samuel Farley, St. Augustine, 16 August 1784,
PRO:CO, 5/561, pp. 159-162”, in East Florida 1783-1785..., cit., p. 363.

32 Ibidem, pp. 363-364.

33 Lockey, Joseph Byrne, “Memorial of Samuel Farley, St. Augustine, 24 September 1784,
PRO:CO, 5/561, p. 1727, in: East Florida 1783-1785..., cit., pp. 336- 367.

34 TLockey, Joseph Byrne, “Decree of Vicente Manuel de Zéspedes against Samuel Far-
ley, St. Augustine, 4 September 1784, PRO:CO, 5/561, pp. 163-164”, in: East Florida 1783-
1785..., cit., pp. 364-365.

35 Ibidem, p. 365.
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ish subject under the treaty.? It was not an argument constructed to elicit the
favor of the governor.

A few weeks later, on 24 September 1784, British Governor Tonyn —for-
mer British Governor Tonyn, from Zéspedes’s view— stepped into the fray.
In legal disputes such as this, Tonyn was often guided by the former Chief
Justice of British East Florida, James Hume. From the form and substance
of the responses, Hume was guiding Tonyn in his approach. Tonyn declared
that there were four witnesses to Farley’s acceptance as arbitrator.3” Governor
Tonyn reported that Farley consented to be an arbitrator but then was said to
have refused to swear the oath. Tonyn objected to Zéspedes’s lack of process
before declaring Farley an outlaw and requested that Zéspedes conduct an
inquiry into Farley’s refusal of the oath. He further pointed out that Zéspedes
did not subject John Ross, the other named arbitrator, to punishment.38

Governor Zéspedes was unable to stay quiet on the matter. Two weeks later,
on 11 October 1784, he responded and discussed several types of arbitra-
tion under English and Spanish law. Zéspedes stated that arbitrators were
required to swear an oath for arbitration under Spanish judicial supervision;
Farley refused to take it.3° The passage is long, but goes to the core of this
study. Concerning Farley, Zéspedes wrote:

I am informed beyond doubt that he shuffled off when he was named to arbitrate
between Egan and White offering of himself to admit of the election that was
made of him according to the English custom without taking his oath, but as an
advocate, which it appears he is, he could not be ignorant that in his Country
there are two kinds of arbitrators the one named between the neighbours before
they apply to any Tribunal, and the other decreed by an act of Justice, in which
case the arbitrators are sworn. By the Spanish Tribunal erected for the protection
of the British Subjects in Florida, and their priviledges Mr. Farley was named an
Arbitrator, he refused to take his Oath in this case, was despising not only the
Spanish authority and Justice, the only one that exists in this Country, but re-
nounced likewise those priviledges [under the] definitive Treaty the 14th of July

36 Memorial of Samuel Farley, St. Augustine, 24 September 1784, PRO:CO, 5/561, p. 172,
in Lockey, East Florida 1783-1785, op. cit., p. 367.

37 Lockey, Joseph Byrne, “Patrick Tonyn to Vicente Manuel de Zéspedes, St. Augustine,
24 September 1784, PRO:CO, 5/561, p. 1537, in: East Florida 1783-1785..., cit., pp. 361-
362; Lockey, “Patrick Tonyn to Vicente Manuel de Zéspedes, St. Augustine, 11 October 1784,
PRO:CO, 5/561, pp. 188-189”, in East Florida 1783-1785..., cit., p. 373.

38 TLockey, J. B., “Patrick Tonyn to Vicente Manuel de Zéspedes, St. Augustine, 24 Septem-
ber 1784, PRO:CO, 5/561, p. 1537, in: East Florida 1783-1785, op. cit., pp. 360-362.

39 TLockey, J. B., “Vicente Manuel de Zéspedes to Patrick Tonyn, St. Augustine, 11 October
1784, PRO:CO, 5/561, p. 2397, in: East Florida 1783-1785, op. cit., p. 392.
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ought to guard the said British subjects for the fixed term of Eighteen Months,
consequently excluding this Mr. advocate [Farley] from the Spanish protection
was nothing more than to prohibit him with just motives all appeal to this Tribu-
nal, whose authority he had despised refusing to take the aforesaid Oath, a mild
chastisement for such contumacy.

In this passage, Zéspedes attempted to instruct Farley, who had served
as a British Justice of the Peace and whom Zéspedes had asked to serve as
a judge for Bristish subject under Spanish sovereignty, in English law. Zés-
pedes poked at Farley by calling him “Mr. Advocate”. In Zéspedes’s view,
there were two forms of arbitration under English law, but he may also have
been thinking of Spanish practice that recognized a division between an arbi-
trator serving as a judge and applying law (avenidor) and an arbitrator decid-
ing the case without reference to law (drbitro)." Nonetheless, Zéspedez stated
that under English law an informal arbitration before trial required no oath,
but when the arbitration was conducted under court supervision, an oath was
required. This case presented an arbitration under a tribunal, and the oath
was required. To refuse the oath was to disregard and to insult Spanish au-
thority. Removal from the protection of Spanish law was an apt punishment
in Zéspedes’s view.

With his privileges under the treaty removed, Farley was an outlaw, outside
the protection of the Spanish governor and Spanish law. He wisely departed
East Florida to the Bahamas within a few weeks.*2 On 23 October 1784, Far-
ley wrote a lengthy letter to former Governor Tonyn.** Referring again to the
consequences imposed for refusing to swear the oath as leaving him without
recourse in his case against McGirtt, Farley wrote:

I confess I had to learn that refusing to be an arbitrator was a crime of so high
and heinous a nature, neither did I hear before, of a persons being condemned
for a supposed contumacy on the allegations of others or indeed, for any sup-

40 Jbidem, p. 392.

41 Under Spanish law, neither required oaths. Las Siete Partidas, part. 3, tit. 4, ley 23.
For the distinction between drbitros de derecho and arbitradores, or amigables componedores,
see Dougnac Rodriguez, Antonio, “Antecedentes histéricos sobre la regulacién del Arbitraje
en Chile” in Estudios de arbitraje: Libro homenaje al Profesor Patricio Aylwin Azocar, San-
tiago, Editorial Juridica de Chile, 2007, p. 58; Merchan Alvarez, Antonio, El Arbitraje: Estudio
Historico- Juridico, Sevilla, Universidad de Sevilla, 1981, pp. 69-77.

42 Troxler, “Loyalist Refugees and the British Evacuation of East Florida, 1783-1785”,
op. cit., p. 19.

43 Lockey, “Samuel Farley to Patrick Tonyn, St. Augustine, 23 October 1784, PRO:CO,
5/561, pp. 281-2917, in: East Florida 1783-1785, op. cit., pp. 405-411.
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posed crime, without having an opportunity given him of vindicating his inno-
cence before the sentence passes: In my case the first I heard of my being in
contempt was when the written decree was produced by Mr. Fatio, signed by the
Governor; | immediately saw through the drift of it — to operate as a nolli prose-
qui, in McGirts case... I am told I ought to have known that arbitrators according
to the English Laws are persons chosen indifferently by the parties contending;
they have very ample powers, — their award is to be conclusive, and cannot be
altered by the Judges: They are men of honour and integrity to whom an oath is
not administered: their award, according to certain well digested and settled,
wise and fixed rules, may be set aside by the Judges but it requires professional
knowledge to understand those rules, and in my humble opinion, a Lawyer might
with equal propriety be set to perform a difficult operation in surgery, amputa-
tion or the like, as Mr. Fatio to explain or determine according to those rules;
but since Mr. advocate [here, Farley his referring to himself] is attacked on the
score of his profession, and his knowledge in it, I must take the liberty in my turn
of making one or two observations on the mode of proceeding in East Florida,
I do not view it as an arbitration at all — the award is not conclusive, it is to be
commented on by Mr. Fatio, who may differ from the arbitrators in part or in
the whole — He again reports to the Governor, who differs, if he thinks proper,
in part or in the whole, both from the Arbitrators and Mr. Fatio; and thus the
award or Sentence of those sworn arbitrators undergoes as it were, the operation
of the refiners furnace twice; for my own part after all, I should be for adhering
strictly and religiously to the old rules laid down in Westminster-Hall, where
British Subjects are concern’d, I prefer them even to the wisdom of Governor
De Zespedes or the Justice of Mr. Fatio; I like also that a Judge should give the
reasons upon which he founds the Judgment, in public, men can then discover
upon what principles it is given. Judgments drawn up in private, do not suit the
constitution of Englishmen, —We do not know what passes in private— the closet
is not so well calculated as the Bench for the administration of Justice, experi-
ence evinces this even in East Florida, for Mr. Ross, tho’ outlawed on the testi-
mony of four creditable Witnesses, tho’ the judgment was on this full evidence
signed in the closet of Governor De Zéspedes, and divulged by his Judge, yet
we see Mr. Ross restored and in high favour and employment, but Mr. Ross has
no Law suit against McGirt.*

As expected, Farley recounted that he had no idea that refusal to serve as
an arbitrator would have such significant consequences. He resorted to com-
mon trops of the hidden, secret, and arbitrary nature of Spanish justice. He
roundly critiques the administration of Spanish justice, the lack of opportu-
nity to be heard before the imposition of punishment, the surprising require-
ment of an oath, Fatio and the governor’s lack of legal acumen, the absence

44 Ibidem, pp. 408-409 (emphasis in original).
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of legal reasons for the decision, and the unequal treatment he received in
comparison to Mr. Ross who had been accused of the same improper conduct.

Four months later, Zéspedes was exasperated by the delay British subjects
experienced in leaving the province. As part of his effort to encourage depar-
ture, Zéspedes ordered the return of Farley’s enslaved humans to Tonyn on
20 February 1785.15

As Governor Tonyn prepared to depart the province, he made a lengthy re-
port to Lord Sydney, President of the Committee on Trade and Foreign Planta-
tions, from St. Marys Port, East Florida, on August 10, 1785.% Over 30 pages
of the report address the case of Samuel Farley.*” In the portion addressing
the oath and its consequences, Tonyn summarized:

It would seem that Mr. Farley was named an arbitrator by the Tribunal erected
etca, now by the proclamation of the partys were to chuse their own aribitrators;
but admitting that Mr. Farley was fixed upon by this Spanish Tribunal, has not an
arbitrator an election, and ought not he have been asked? how could he refuse
either the office or the Oath without being asked? the fact is he never was asked
directly or indirectly by the Spanish Tribunal to act as an arbitrator or to take any
Oath; a Mr. White who had some dispute with Mr. Egan, asked the favor of Mr.
Farley to act as his arbitrator, which he declined, a Gentleman may ask a friend
to be his Arbitrator, but that friend may have good reasons for declining the task,
he has a right to do so, and is guilty of no contempt: this being the fact, we must
look for some other reason for the proceedings against Mr. Farley. I think it is
needless to shew what is self evident, that Governor De Zéspedes could not so
easily deprive British subjects of the protection they were entitled to under the
words of the Definitive Treaty of Peace, a compact entered into betwixt two re-
spectable sovereigns, connot be so easily set aside.

It has been seen that the same charge was lay’d against Mr. Ross, but upon
enquiry it was found to be false, “the accusers failed in the truth in all they had
said against him,” the mighty accusation was, that he had first consented to be
an aribitrator and afterwards, thought better of it, a very mighty charge at most,
a thing that daily happens under a British Government, but the party is not out-
lawed or published for thus witholding his friendly intentions: why was not Mr.
Farley’s case also examined? is it reasonable thus to condemn Mr. Farley un-
heard, and then to argue from it, to set the unjust and false accusation down as
truth, and to draw conclusions as if this Gentleman really was guilty?48

45 Lockey, “Vicente Manuel de Zéspedes to Patrick Tonyn, St. Augustine, 20 February
1785, PRO:CO, 5/561, p. 443", in: East Florida 1783-1785..., cit., p. 524; Ibidem, p. 590.

46 Lockey, “Patrick Tonyn to Lord Sydney, St. Marys Port, August 10, 1785, PRO: CO,
5/561, pp. 473-7017, in: East Florida 1783-1785, op. cit., pp. 574-679.

47 The Case of Samuel Farley, in Lockey, East Florida 1783-1785, op. cit., pp. 617-650.

48 Ibidem, pp. 637-638.



MATTHEW C. MIROW 437

Tonyn continued to defend Farley’s actions. He stated that even if asked
to serve as an arbitrator by the Spanish tribunal, Farley had the right to
decline and the right to decline an oath. To remove Farley from Spanish
protection was a violation of the treaty, and the unequal treatment of Farley
and Ross demonstrated that Zéspedes was disposed to harm Farley for these
aclions.

In what follows, I provide a brief conclusion and several speculative ob-
servations.

I'V. CONCLUSION AND OBSERVATIONS

First, what does this series of two cases say about arbitration in Spanish East
Florida? The response may be too patent to state, but for the purposes of this
collection of studies, it is important to note that as a snapshot of colonial le-
gality in the Spanish and British worlds in the mid-1780s, this dispute about
arbitration mattered. There were protracted discussions about Farley’s rights
and duties as an arbitrator and as a legal actor within a proposed arbitration.
No one doubted the place of some form of arbitration. No one objected or
stated “this is not a part of our legal system”. Thus, the case evinces a general
acceptance of arbitration on the ground level. This is a simple observation,
but it adds to a growing body of literature on the abundance of arbitration
in colonial America. This may be the only certain conclusion to be drawn
from this study. Nonetheless, I hope you will permit me to make some leaps
towards uncertainty.

Second, given that arbitration was an accepted practice in both Spanish
and British colonial legalities, its details and practices floated on these es-
tablished legal systems. Arbitration meant different things in Spanish and
British contexts. This made a dispute about arbitration even more difficult.
The debates of Spaniards and Britons indicate that there were two different
kinds of arbitration in two different legal systems. General criticisms of legal
systems filtered their way down to criticisms of particular practices. British
legal actors —Farley, Tonyn, and Hume— were quick to characterize Span-
ish justice as private, secretive, and arbitrary. Indeed,

Zéspedes tried to give a lesson in English law to Farley who rebuffed the ad
hoc quality of Zéspedes’s solutions and Fatio’s lack of legal expertise. Farley,
an English common law lawyer to the end, argued for the old rules of the com-
mon law administered by the courts at Westminster.

Hall. He had no interest in what Fatio and Zéspedes consider “just and
wise”. In this context and despite the animosities of competing legal systems,
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arbitration offered some promise in legally plural environments such as the
transition from sovereignty from Britain to Spain. With arbitration, legal ac-
tors, litigants, and decision makers did not have to rely on Spanish or British
rules, sources, institutions, or personnel. When these rules were invoked,
such as the requirement of an oath of arbitrators, they could be dispositive.

Third, we may ponder how accurately the statements made by Farley,
Hume, and Tonyn reflected British practice in British American and East
Florida? and how accurately the statements made by Judge Fatio and Gov-
ernor Zéspedes reflected Spanish practice in Spanish America and Spanish
East Florida? On this point, the secondary literature on arbitration in colo-
nial Spanish America or colonial British America is little help for Florida.
There are no studies of arbitration in the Spanish or British provinces of East
Florida. My search of secondary literature has uncovered only a few oblique
references to a required oath of arbitrators, so forcefully asserted by Zéspedes
in the course of this dispute.

For the practices of British arbitration in East Florida, note that Farley,
Governor Tonyn, and Chief Justice Hume all acted as if arbitration were an
accepted institution within British colonial law. Although no one has studied
the surviving British records of East Florida on this point, there is some evi-
dence of the practice. While working on other topics in these materials for
East Florida, I have seen references to arbitrators. These arbitrators were em-
ployed not to settle disputes but to assess the value of property, particularly
enslaved humans.® Thus, without additional study, one may very tentatively
conclude that arbitration in British East Florida was more limited than else-
where in the British colonies; colonial British East Floridians seemed to have
preferred the common law and its courts.5

Looking to English practice, the study of the English Arbitration Act of
1698 by Henry Horwitz and James Oldham is the starting place for our pur-
poses.?! Their study explores John Locke’s drafting of the Act at the behest
of the Board of Trade, its use by merchants, and then others, and finally the

19 E.g. Watson v. Anthony and Barker, Memorandum, 9 May 1781, TNA T77/26, items
787-789.

50 See generally, Mirow, M.C. “The Court of Common Pleas of East Florida 1763-1783",
Tijdschrifi voor Rechisgeschiedenis, Leiden, vol. 85, 2017, pp. 540-476.

51 Horwitz, Henry and Oldham, James, “John Locke, Lord Mansfield, and Arbitration
during the Eighteenth Century”, Historical Journal, vol. 36, no. 1, 1993, pp. 137-159. For
arbitration in England during an earlier period see Roebuck, Derek, Arbitration and Media-
tton in Seventeenth-Century England, Oxford, Holo Books: The Arbitration Press, 2017. For
seventeenth-century England and the transference of arbitral practices to British America
see Roebuck, Derek, “The English Inheritance: What the First American Colonists Knew of
Mediation and Arbitration”, Journal of Dispute Resolution, vol. 2016(2), 2016, pp. 325-350.
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increased legalizing of arbitrations as rules of court were established to judi-
cialize arbitral proceedings.’2 Arbitration was a common element of English
legal dispute resolution in this period. The Common Pleas and King’s Bench
had over 200 proceedings on rules for arbitration from 1775 to 1785.5

In North America, studies have explored arbitration in colonial Connecti-
cut, Pennsylvania, Maryland, New York, and New Jersey.?* For example, in
a path-breaking article, Bruce Mann studied the development of arbitration
in Connecticut from the early seventeenth to the mid-eighteenth century.
He was able to track the growing fomalization of arbitration as a community
and trust-based form of arbitration gave way to formal systems of arbitration
employing deeds, conditional bonds, and promissory notes to enforce arbitral
participation and awards.?6 Mann noted the importance of the voluntary na-
ture of arbitration and its reliance on good faith under English law. From the
seventeenth century, arbitration was part of the legal structures of Connect-
icut. After 1700, with greater formalization, arbitral decisions and awards
diminished in their flexibility; money damages became more common after
the 1730s. In 1753, a new statutory framework for arbitration established a
formal structure in Connecticut. This act paralleled the English Arbitration
Act of 1698 whose focus was merchants, and from the 1750s arbitration be-
come predominantly a merchant affair. Aspects that were earlier unknown
became commonplace including the use of Justices of the Peace as arbitra-
tors, testimony under oath, attorney involvement, the recording of evidence,
and technical objections.?

James Oldham and Su Jin Kim have similarly studied developments in
Pennsylvania and Maryland.58 After presenting the purported common law bias
against arbitration, they conclude that “Pennsylvania courts had long recog-
nized the use and value of arbritration agreements” and that “both printed
and documentary records for the seventeenth to the nineteenth centuries for
the state of Mayland reflect widespread use of arbitration”. Oldham and Kim

52 Horwitz and Oldham, “John Locke, Lord Mansfield, and Arbitration”, op. cit., p. 137.

53 Ibidem, p. 152.

5 For a concise description of arbitration in eighteenth-century North America see Conk-
lin, Carli N., “A Variety of State-Level Procedures, Practices, and Policies: Arbitration in
Early America”, Journal of Dispute Resolution, Columbia, vol. 2016, 2016, pp. 61-65.

55 Mann, Bruce H., “The Formalization of Informal Law: Arbitration before the American
Revolution”, New York University Law Review, vol. 59, no. 3, 1984, pp. 443-481.

56 [bidem, pp. 443-445.

5T Ibidem, pp. 443-447, 453, 466-477, 481.

8 Oldham, James and Kim, Su Jin, “Arbitration in America: The Early History”, Law and
History Review, Cambridge, vol. 31, ndm. 1, 2013, pp. 241-266.
59 Ibidem, pp. 241-243, 256, 261.

w
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describe in detail the American procedures for arbitrations under legislation
similar to the English statute of 1698.9° Eben Moglen has convincingly noted
the popularity of commercial arbitration in New York throughout the eigh-
teenth century.®! Substantial information about the use of arbitration in New
Jersey is found in a study by Carli Conklin.62

Thus, by the time East Florida became a British province in 1763, some
British colonies generally were aware of and used arbitration. Such histori-
cal work done in the past 30 years has corrected an earlier view that arbitra-
tion was disfavored in disputes because they robbed the common law courts
of their jurisdiction. This view stemmed from the interpretation of several
mid-eighteenth century English cases.®* Indeed, in 2013, Oldham and Kim
concluded their work in part this way, “We hope that the summary given in
this article persuasively shows how untrustworthy the notion was that «the
longstanding judicial hostility to arbitration agreements that had existed at
English common law» also «had been adopted by American courts»”.0t

Spanish arbitral practices in East Florida followed the long tradition of
arbitration in the Indies. Here, we have rich and documented history. Span-
ish colonial law, derecho indiano, contained well-developed provisions and
practices for different forms of arbitration under Spanish law.%> The general
sources, from the foundational Siete Partidas to the Novisima Recopilacion of
1805, have been beautifully surveyed by Cruz Barney in his study of arbitra-
tion in Mexico.% Indeed, noted scholars of arbitration in Mexico, Argentina,
Chile, Peru, and Venezuela have, not surprisingly, traced influence of the

%0 Ibidem, pp. 246-247.

61 Moglen, Eben, “Commercial Arbitration in the Eighteenth Century: Searching for the

Transformation of American Law”, Yale Law Journal, New Haven, vol. 93, 1983, pp. 135-152.

62 Conklin, Carli N., “Transformed, Not Transcended: The Role of Extrajudicial Dispute
Resolution in Antebellum Kentucky and New Jersey,” American Journal of Legal History,
Philadelphia, vol. 48, no. 1, 2006, pp. 71-96.

63 Wolaver, Earl S., “The Historical Background of Commercial Arbitration”, University of
Pennsylvania Law Review, Philadelphia, vol. 83, 1934-1935, pp. 138-144. See also, Conklin,
Carli N., “A Robust History of Arbitration in Early America: Commentary on The New Federal
Arbitration Law” in Hinshaw, Art, Schneider, Andrea Kupfer, and Cole, Sarah Rudolph, eds.,
Discussions in Dispute Resolution: The Foundational Articles, Oxford, Oxford University Press,
2021, pp. 208, 211.

04 Oldham and Kim, “Arbitration in America”, op. cit., p. 266.

05 See generally, Diaz Couselo, José Marfa, “La Jurisdiccién Arbitral Indiana: Su Continui-
dad en Buenos Aires después de la Revolucién (1810-1880)”, Revista de Historia del Derecho,
Buenos Aires, vol. 35, 2007, pp. 173-193; Merchan Alvarez, Antonio, El Arbitraje: Estudio
Histérico-Jurtdico, Sevilla, Universidad de Sevilla, 1981.

6 Cruz Barney, Oscar, “El arbitraje en México: notas en torno a sus antecedentes histéri-
cos”, Ars luris, México, vol. 23 y 24, 2000, pp. 53-88.
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Siete Partidas, La Recopilacion de Castilla, La Recopilacién de las Leyes de
Indias, and other Spanish sources in the practice of arbitration in Spain’s
American colonies.®?

In this context, | have argued for the relative consistent application of
derecho indiano in Spanish East Florida.®® Zéspedes, with his long service
in Havana, must have been familiar with arbitration under derecho indiano.
I think the records we have show this. There are several later examples of
arbitration in the second Spanish period. In this context, arbitrators settled
accounts, determined claims to property, and inventoried and distributed as-
sets on dissolution of businesses.® The cursory conclusion is that the Span-
ish and British legal actors were acting consistently with a generally proper
understanding of their legal systems’ incorporation of arbitration.

Fourth, with this general observation in mind, could Fatio or Zéspedes
compel Farley to serve as an arbitrator? Sources of Spanish law and derecho
indiano and thus Spanish East Florida law under Zéspedes indicate that they
could not compel Farley to serve. A foundational document of both Spanish
law and derecho indiano, the Siete Partidas states “Arbitrators are appointed
by their own consent, to decide the differences submitted to them, and not by
compulsion”.” Summarizing this Spanish law in mid-eighteenth century, Cruz
Barney writes “No one may be obligated by the Ordinary Judge to accept the
nomination of arbitrator”.”

Fifth, where did the requirement of oath of arbitrators in Spanish East
Florida come from and how could Zéspedes place such heavy reliance on it?
This point remains uncertain. Cursory research indicates there is no clear an-
swer; it seems there was no requirement of arbitrators to take an oath. Oddly,

67 Anzola, J. Eloy, “Resefia histérica del arbitraje en Venezuela,” en El arbitraje comer-
ctal en Venezuela, Estudio con motivo de los 15 afios de la Ley de Arbitraje Comercial (Araque
Benzo, Luis Alfredo et al., coord.), Caracas, Centro Empresarial de Conciliacién y Arbitraje,
2013, pp. 8-17; Cruz Barney, “El arbitraje en México’, op. cit.; Diaz Couselo, “La jurisdiccién
arbitral indiana”, op. cit., pp. 183-184, 188-189; Dougnac Rodriguez, “Antecedentes histéri-
cos sobre la regulacién del Arbitraje en Chile”, op. cit., pp. 55-74; Jequier Lehuedé, Eduardo,
“Antecedentes histérico-juridicos de arbitraje interno en Chile: Planteamientos para una re-
visién estructural impostergable”, Revista Ius et Praxis, Talca, afio 21, no. 2, 2015, pp. 205-
211; Montoya Alberti, José Ulises, “El arbitraje en la Constitucién de Cddiz y su proyecién
en los paises de hispanoamérica’, Revista Juridica “Docentia et Investigatio”, Lima, vol. 17,
nim. 2, 2015, pp. 27-32.

68 Mirow, “Law in East Florida, 1783-1821”, op. cit.

%9 Ibidem, pp. 99, 103.

70 Siete Partidas, part. 3, tit. 4, ley 29. English translation from Laws of the Siete Partidas
(trans. Lislet, L. Moreau and Carleton, Henry), Baton Rouge, Claitor’s Publishing Division,

1978, vol. 1, p. 101.

71 Cruz Barney, “El arbitraje en México”, op. cit., p. 68.
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however, Spaniards in East Florida spoke of the oath as a given and accepted
practice in derecho indiano.

The question of the required oath leaves room for additional research.
There are two tentative sources | am able to share with readers on this point.
First, in his study of the historical antecedents of arbitration in Chile, Antonio
Dougnac noted that in the procedures employing arbitrators (contadores) to
partition goods in successions, the arbitrators were required to take an oath.™
They swore to their honest conduct in the accounting and that they had not
received any money beyond their due.™ Perhaps this practice from Dougnac
further cites the Curia Philipica on the oaths required of arbitrators under a
compromiso.™ Dougnac also decribes one sixteenth-century arbitration not
related to successions where the arbitrators were subjected to an oath.?

The applicable provision in the Curia Philipica states: “It is not neces-
sary that the arbiters or arbitrators, or the third in their disagreement, swear
to execute faithfully that which they are obliged to do, because this oath is
not required of them according to Parladorio, and Escobar, and as found in
Covarrubias”.” Here we find some discussion of an oath imposed on arbitra-
tors, but an oath was not generally required.” Nonetheless, Zéspedes may
have demanded an oath.

Second, Merchan Alvarez’s study of the history of arbitration in Spain pro-
vides sample documents for arbitration from various historical periods. The
sample documents for the seventeenth century make no mention of an oath of
the arbitrator. Sample arbitration documents of the nineteenth century make
reference to the arbitrators taking an oath if they are serving as arbitrators ap-

2 Dougnac Rodriguez, “Antecedentes histéricos sobre la regulacion del Arbitraje en
Chile”, op. cit., pp. 57-58 citing Novisima Recopilacion, lib. 10, tit. 21, leyes 1 and 2 and
Recopilacion de las leyes de Castilla, lib. 2, tit. 5, leyes 50 and 51.

7 Novisima Recopilacion, lib. 10, tit. 21, ley 2 and Recopilacién de las leyes de Castilla,
lib. 2, tit. 5, ley 51.

™ Dougnac Rodriguez, “Antecedentes histéricos sobre la regulacién del Arbitraje en
Chile”, op. cit., p. 58 citing Hevia Bolafios, Juan de, Curia Philipica, Madrid, 1797, lib. 2,

cap. 14, no. 11, p. 434.

7 Dougnac Rodriguez, “Antecedentes histéricos sobre la regulacién del Arbitraje en
Chile”, op. cit., p. 61.

7 “No es necesario que los drbitros 6 arbitradores, 6 tercero en su discordia, juren de hacer
fielmente lo que les es comprometido, porque en ellos no se requiere este juramento, segun
Parladorio, y Escobar, y lo trae Covarrubas”. Hevia Bolafios, Curia Philipica, op. cit., lib. 2,
cap. 14, no. 11, p. 434. Arbitros were required to decide according to law; arbitradores were not
bound by the law in their decisions. Ibidem, nos. 13 and 24. Oaths may have been employed
when an abritrator renounced the position. Ibidem, no. 27.

7T The Siete Partidas do no require an oath from arbitrators. Las Siete Partidas, part. 3,
tit. 4, ley 23.
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plying law as jueces arbitros turis. This document is from 1808, or 24 years after
our case in East Florida. Paraphrasing the document in part, it states that:

Nicolas said that he accepted the nomination and swore in form according to law
to carry out well and faithfully his duty without favor or affection to neither of the
parties, and he responded, signed, and swore. Next there was another nomination
like the previous one for Mariano who said that he accepted the nomination and
swore to God our Lord and a sign of the cross in form according to law to carry out
well and faithfully his duty, and he responded, signed, and swore.™

If Farley were presented with a similar oath, we can see why he might have
objected. Religious tensions between Catholics and Protestants put oaths in
the crosshairs of examination, conscience, and refusal. Oaths in arbitration,
like arbitration itself, were a topic of inter-imperial compromise and accom-
modation within overlapping communities during transition from one sover-
eign to another. This describes East Florida in 1784 very well.

7 Merchdn Alvarez, El Arbitraje: Estudio Histdrico-Juridico, op. cit., p. 350.





