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I. INTRODUCTION

During the viceregal period, New Spain was subject to a complex system of
laws and regulations known as Derecho Indiano. This system included both
indigenous traditions and specific regulations for the new territories. Case,’
between European law tradition and the compelling of a new legal model, the
Utopia of Thomas Moro.

In this very sense, it’s convenient to begin this communication with a ret-
rospective consideration of the very nature of the historical approach of our
study.

In his text, “Introduction: International Law and its Histories”,? Professor
Craven explains that there are three main approaches to the history of inter-
national law, but they can certainly be applied to any other branch of legal
study. First one, the paradigmatic cases, those that identify questions as de-
velopment, codification or institutional design; second, those that look at the
actors involved in the creation and interpretation of laws, such as individuals
or contributions; and third, those that study institutions.

Composition belongs to the third approach. It was a legal mechanism that
didn’t bear in the context of population regulation. That means that it was a
figure that preexist in the Castillian law, specifically in the property regula-
tion of the land, and passed to the Derecho Indiano, first in the same field,
and then, applied to other ambits. That was possible, above all, because we

* Instituto de Investigaciones Juridicas, Universidad Veracruzana.

1 Nuzzo, Luigi, “New Horizons in Spanish Colonial Law Book”, Contributions to Trans-
national Early Modern Legal History, Duve, Thomas and Pihlajamiki, Heikki, Editor(s), Max
Planck Institute for Legal History and Legal Theory, Frankfurt, 2015.

2 Craven, Matthew, "Introduction”, Time, History and International Law, Craven, Matthew,
Fitzmaurice, Malgosia, and Vogiatzi, Maria, (ed.), Brill, Boston, 2006, p. 6.

411



412 THE COMPOSITION OF FOREIGNERS AS AN ALTERNATIVE METHOD...

are talking about a logic of conflict resolution, a way to solve situations that
seems, at least in the first moment, irresolvable. A legal construct that evolved
from a real situation with a legal frame to a political decision, to concrete into
a legal resolution.

However, to think in terms of a contemporary category, as an “alternative
dispute resolution” or “ADR” may be misleading in the context of Derecho
Indiano, as it is important to contextualize this legal system within its spe-
cific historical and cultural framework, where ADR didn’t exist. Again, I will
refer to Prof. Matt Craven to place the analysis of composition into the study
of History of Law. Craven, and then other scholars, such as Rendall Lesaffer,?
argued that there are three types of History in International Law, that can be
applied, with some adjustments, to the study of History of Law in general:

a. History OF law, or how legal norms and concepts change over time;
b. History IN law, that is understanding the importance of History into
the law itself as an inherent part of it. Sometimes, this approach can
derive into an instrumental argument that a legal concept is important
because of its historical roots; and

c. Law IN History, or how law is related to politics, economy and social
forces.

Composition can be studied using all three approaches, as it involves the
evolution of a legal mechanism over time, its significance within the specific
legal system, and its relationship to social and political conditions. In this com-
munication the analysis will focus on composition in a diachronic vision, ex-
ploring its evolution and significance within the specific historical and cultural
framework of Derecho Indiano, but also considering it as an instrument for the
monarchy to access financial funds in moments of economic crisis. It’s in this
last sense that we could range composition as an ADR, if, and only if, we de-
clare that we are classyfing a historical and extinct institution with a contempo-
rary category. Other way, we will fall into an extrapolation of concepts.

II. COMPOSITION

Despite the tightening of regulations, the truth is that the presence of foreign-
ers in America was considerable.

3 Lesaffer, Rendall, “El Derecho entre el pasado y el presente”, Cuestion de métodos.
Ensayos sobre metodologia e investigacion jurtdica, Mora Sifuentes, Francisco (ed.), Tirant lo
Blanch, México, 2023, pp. 293-294.
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Faced with this fact, which made it practically impossible to effectively ex-
pel all these individuals from the Indian territories, it was decided to design
a kind of general amnesty in favor of the conglomerate of foreigners living
in an irregular migratory situation, who were also used to be called “perni-
cious foreigners”. The individualization of this general amnesty was known
as “composilion”.*

Composition was born, as we mentioned, in the context of the land tenure
regulation as a mechanism to achieve the “legalization of the de facto occupa-
tion of royal lands practiced by an individual. Despite its exceptional nature,

5

it was one of the most used means to acquire ownership of the land”.

The composition of foreigners was designed, as well, within a specific his-
torical and financial context, according to the logic of the economy of the giv-
ing that operated at the end of the sixteenth century. Both the financial crisis
faced by Philip II, and the enormous pressure of the Castilian merchants
pointing out the fortunes and privileges in the hands of foreigners, were deci-
sive for the King’s advisors to suggest the general application of the composi-
tion, an act that, in addition, would strengthen the bonds of loyalty, both of the
dissatisfied Castilians, and of the foreigners benefited. We will not delve into
this historical-social issue to overcome our theme, but of course the resulting
regulation derived from this situation.6

If the general rule, reiterated by various royal charters, was that no per-
son, natural or foreign, could pass to the Indias or, trade or contract out,
without the corresponding license or letter of nature with the specific clause
that allowed the passage or, where appropriate, the temporary or definitive
residence, anyone who passed or stayed in the Indias without the auspices of
that document, was, ipso jure, an infringer of the rule and therefore liable to
expulsion.” But it happened that, many times, these offenders settled down

4 “However, despite the eminently restrictive nature of the Spanish legislation on foreig-
ners, there was an abundant number of them that more or less clandestinely passed to America.
In this sense, the Spanish Crown had to face two options: either all foreigners illegally settled
in the Indias were expelled; this was sometimes attempted without achieving the desired re-
sults since, in most cases, the expulsion decrees were a dead letter, or an intermediate position
was adopted more in line with reality and, at the same time, benefited the royal coffers, so
depressed on many occasions”. Cfr. Gémez Pérez, Carmen, Los extranjeros en la América Colo-
nial: su expulsion de Cartagena de Indias en 1750, Sevilla, Supplement of Escuela de Estudios
Hispanoamericanos, 1983, p. 3. [personal translation].

5 Mariluz, José M., El régimen de la tierra en el Derecho Indiano, Facultad De Derecho y
Ciencias Sociales del Instituto de Historia del Derecho Ricardo Levene, Lecciones De Historia
Juridica I1, 2a. ed., Buenos Aires, Editorial Perrot, 1978, p. 61.

6 For a detailed study of the question, see: Poggio, Eleonora, “Las composiciones de extran-
jeros en la Nueva Espafia, 1595-1700”, Cuadernos de Historia Moderna, X, 2011, pp. 177-193.

7 Act XII, title XXVII, book IX of the Compilation of 1680.
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and made a life that, on many occasions, was congenial with the interests of
the Crown to whom the regularization of these individuals could agree. It is
within this context that the composition arises. In this way, the ratio legis of
its application obeyed, in strict theory, to the conservation of individuals who
could have been of some use to the Crown, depending on the offices they per-
formed or the services they rendered; all the others, or with a greater sense of
reality, all those who could not prove any of these extremes, would be liable
to be expelled from the Indias.?

The composition applied not only on foreigners, but as well on the naturals
of Castile who had passed to the Indias without the corresponding permission
and had acquired residence in the overseas territories. The composition in
general is, therefore, the legal act through which some factual irregularity is
remedied to turn it lawful. In this sense, as we already explained it could be
exercised in any legal field since it’s a mechanism, a regulatory logic to solve
outlaw situations applying the King grace.®

Based on the above, it is easy to deduce that the composition of foreigners
was a legal act distinct from that of naturalization. The composition was a dis-
simulation of foreignness, as stated in the Compilation of 1680 itself (which
includes a charter of 1596):10 it is the legal act by virtue of which the foreigner
is equated with a native of origin of the Castilian kingdoms and, therefore,
with a vassal of the Crown of Castile, as a result of some service given to it or
for the time that has been lived in the Indies (at least 10 years, being married
and residing in the Indias),"! for a specific place and trade and in exchange
for a pecuniary consideration whose amount would be fixed according to the
level of wealth of the foreign applicant.’2 It is the conversion of a de facto situ-

8 Act X, title XXVII, book IX of the Compilation of 1680.

9 For example, it could be the case that a foreigner had a letter of nature with respect to
Spain, but that had passed to Indias without the corresponding license, or that some Castilian
had violated the conditions of his license to transport goods to the Indies by staying to live over
there, a situation that the law established as a favorable element when considering individuals
who could enter a composition commission. Act XXIII, title XXVII, book IX of the Compilation
of 1680.

10 Act XIII, title XXVII, book IX of the Compilation of 1680.

L Charter given in Madrid on February 21, 1562, collected in f. 449, Libro Primero del
Cedulario de Encinas. This provision constitutes the first legal antecedent of the figure of the
composition of foreigners.

12« __The King arranges the principle: Foreigners will be able to remain against the pay-
ment of a fee (and therefore their declaration to the authorities), the «composition», including
the amount is based on the level of wealth. For example, on June 17, 1620, in Panama, thirty-
five foreigners appeared in court (I’«audience») to pay a <composition> whose total brings 8027
pesos to the Crown: the «Graduate> Gaspar de Acosta, portuguese, gives 1100 pesos, while
Juan de La Cuesta; a native of Brussels, pays 60 pesos. In this way the Crown has lists of aliens
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ation to make it a matter of law. In most cases, the composition ended with
the naturalization of the foreigner to trade, to deal or to reside in the Indias.
On the other hand, naturalization is the legal act by which the Crown al-
lowed the performance of a certain activity, usually of a commercial nature,
whose consequence was also to equate the foreigner with the natives of the
kingdoms of Castile, but for which a series of requirements established by law
had to have been met, by the foreigner who, in principle, had not previously
transgressed the law. Naturalization, as a specific legal act, does not remedy
any unlawful situation, it is granted before carrying out the activity that is
intended to be carried out in compliance with the norm. Both acts, composi-
tion and naturalization, were onerous in Indian law (although some rare cases
were possible in which the Crown had granted them as gifts);!3 for naturaliza-
tion, the right of the media anata was charged and it was stipulated in the
text of the letter itself that, in case of not entering the amount that had been
fixed by the concession to the coffers of the Royal Treasury, the granting was
revoked. You could also pay for the waiver of some of the law requirements,
for example, not to own the 4000 silver ducats in real estate. The less you ful-
fill the standard, the more expensive it was to obtain the nature letter.!* The
letters of nature that were granted without the payment of the media anata,
by dispensation of the authority, were called “letters of nature ex officio”.'>

in every community in America, and illegals face deportation”. Gaudin, Guillaume, “Expulser
les étrangers de la monarchie hispanique: un sujet épineux (1591-1625)”, [on line], Les Ca-
hiers de Framespa, 12, 2013, p. 3. Available in: hitp://framespa.revues.org/2085.

13 In the AGI, Contaduria Section, Contaduria, 239, Number 4, there are numerous letters
of nature that indicate the amounts charged for its concession, from 1576 to 1760.

14 In AGI, Government Section, Indiferente General, Indiferente, 1536, 1623-1818. Files,
Reports and Letters of nature granted to foreigners for Contracting in the Indias.

This documentation offers the possibility of studying the evolution, both of the formal
structure of the document, and of the legal basis on which its concession was based.

15 We have an example of these letters of nature ex officio in a case raised in 1643 in
which by virtue of a certain direct contract with His Majesty, three letters of nature were
dispensed without the need to pay the rights of the media anata, in addition to the fact that it
proceeded with great diligence (not even the complete file is there) so that the three natural-
ized in question could embark on the next fleet. They were Juan Rabelo, Manuel de Aguiar
y Acuiia and Bento de Mesquita. Neither it was waited for the letters of nature to arrive at
the Casa de la Contratacién, but what through the influence of the Count of Castrillo, it was
dictated that the licenses of passage and contracting be issued at that very moment. The
contract is about the provision of fifty-five thousand silver escudos of ten reales that Alfonso
and Gaspar Passarino were forced to make, in the company of other businessmen, among
whom the three naturalized in question touched ten thousand escudos. It was agreed that
they should appoint three foreigners whom His Majesty would give a letter of nature so that they
could deal and contract in the Indias. AGI, Casa de la Contratacién Section, Contratacion, 50A,
1575-1666. Natures of foreigners in Spain.
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The composition of aliens could therefore be granted in two general cases:

1. As a reward for some service rendered to the Crown having treated,
passed or resided in the Indies without the required license or,

2. As a result of a prolonged residence in the Indies without having
had the royal license, in which case, this legal act was inserted in
general policies aimed at regularizing the situation of foreigners with
a view to increasing collections.

There are two legal antecedents to the decree of 1596 that gave rise to Law
X111, Title XVII, Book IX of the Compilation of 1680. The first is the charter
that we have already mentioned of 1562,16 in which the nature is granted to
illegal foreigners in the passage or in the residence. The second, more direct
and already using the term “composition”, is a certificate given in El Pardo, of
1591, addressed to the viceroy of Peru, giving him commission so that he can
make composition with foreigners who were married to daughters of Spaniards
or lived there for a long time, in order to contribute to the support of the navy
of the Carrera de Indias. Copies of the certificate are given to the viceroy of
New Spain, the president of the New Kingdom, the president of Guatemala, the
president of Panama, and the governors of Cartagena and Popayan.!?

However, 1596 is the year of the first provision in terms of composition as
a fully recognized legal figure, even by Indian legal literature.!® In fact, it is

16 “At the same time that the Crown sought to regulate the passage of immigrants, the

propagation of the Castilian custom that recognized as natural foreigners who fulfilled their
duties and enjoyed collective privileges, facilitated their integration into the local Indian com-
munities as neighbors regardless of the royal prohibitions on their passage, permanence and
commercial activity in America. The Crown tended to recognize this custom and collected it in
two certificates dated in 1561 and 1562 where it accepted as natives of its kingdoms foreigners
who had lived ten years in the viceroyalties, were married to natives, had real estate and did
not engage in commerce. From then on, the jurisprudence in which the royal authorities moved
oscillated between those two lines that went from the complete prohibition to the permanence
of foreigners in the Indies and the indifference that favored their integration and their eventual
naturalization”, Poggio, Eleonora, op. cit., pp. 181-182.

17 AGI, Government Section, Indiferente General, Indiferente General, 433, L. 2, F. 50-
50V, El Pardo, November 1, 1591. Real Cédula to Don Garcia de Mendoza, viceroy of Peru,
giving him commission so that he can make composition with foreigners who were married
to daughters of Spaniards or lived there for a long time, to about Go to the Sostenimiento the
navy of the race. Ditto to the viceroy of New Spain, Dr. Antonio Gonzélez, president of the New
Kingdom, the president of Guatemala, the president of Panama, and the governors of Cartagena
and Popayén.

18 Collected, as we already mentioned, in Law XIII, Title XXVII, Book IX of the Compila-
tion of 1680. We can also locate it with the full text of the letter that Felipe II sends to Doctor
Juan Ferndndez de Recalde, Oidor of the Real Audiencia de la Ciudad de los Reyes de las
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usually called the General Certificate of Composition. In it, the original as-
sumption was established to grant the composition:* the one who had long
passed to the Indias as a foreigner, would have served in the discoveries and
alterations and was married, with children and grandchildren.?0 In addition,
it should be noted that by different decree but also of January 13 of that same
year 1596, the composition of foreign clerics?! and women is expressly pro-
hibited.22 These criteria are confirmed by provision of 1598, already under

provincias del Perd, in: CODOIN-América, REAL ARCHIVO DE INDIAS, Coleccion de documentos
inéditos relativos al descubrimiento, conquista y organizacion de las antiguas posesiones espa-
fiolas de América y Oceania, sacados del Real Archivo del Reino y muy especialmente del de
Indias, Madrid, 1864-1884, vol. 42, Facsimile edition of the first edition, Vaduz, Alemania,
1964-1966, pp. 47-51.

19 Antiinez y Acevedo mentioned that the certificate from which this law comes, issued on
January 13, 1596, is the one that first refers to the composition, so it seems that it fixes the
date on which the rules were established for this kind of pardons with the non-natural persons
of the kingdoms of Castile, who had gone without permission to the Indias. Before this year,
the author does not find any record of any certificate that mentions the compositions. As we
have already seen, there is a direct antecedent of the figure of composition in the Indias before
1596 in the certificate given in El Pardo in 1591. Cfr. Antdinez y Acevedo, Rafael, Memorias
historicas sobre la legislacion y gobierno del comercio de los espaiioles con sus colonias en
las Indias Occidentales, Facsimile edition of the 1797 edition, Preliminary study by Antonio
Garcia-Baquero Gonzdlez, Instituto de Estudios Fiscales, Madrid, 1981, p. 327.

20 “Marriage was the most common resource to integrate into society, and according to
the social status and fortune of the bride’s parents, it could even allow it to become a neigh-
bor encomendero and, by the way, improve its standard of living by virtue of the dowry. In
this sense, both the naturalization and the compositions considered those married with cre-
ole daughters of Spaniards or compatriots, since a clear intention of rooting in the place was
manifested”. Gould, Eduardo Gregorio, “Los extranjeros y su integracién a la vida de una
ciudad indiana: los portugueses en Cérdoba del Tucumdn (1573-1640)”, op. cit., pp. 97-98.
In the same sense, Juan Manuel Bello Ledn refers to it: “Marriage was the mechanism used
by foreigners for their definitive social integration. Although we do not know many dowry
cards or marriage agreements, we can distinguish several situations. On the one hand, the
link between foreigner and Castilian, preferably the daughter of a conqueror, which was
undoubtedly the one that gave greater possibilities of integration. A second assumption oc-
curred in those cases in which the marriage occurs between children of foreigners, many of
them already born in Castile or the Islands. This practice demonstrates a degree of inbreed-
ing and a confluence of interests that are not easy to determine, although they seem to convey
the impression of wanting to maintain a certain fidelity to cultural and geographical origins.
A third case is when the parties are foreigners. There are also examples of them, being those
that surely took longer to integrate with the rest of society”. Bello Leén, Juan Manuel and
Gonzédlez Marrero, Ma. del Cristo, “Los «otros extranjeros»: catalanes, flamencos, franceses
e ingleses en la sociedad canaria de los siglos XV y XVI (Segunda Parte)”, Revista de Histo-

ria Canaria, no. 180, 1998, p. 43.

21 There was specific regulation for the passage of foreign clerics who required, among
other requirements, a license from the superior of their order.

22 Charter retaken in Law X VI, Title XXVII, Book IX of the Compilation of 1680.
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the reign of Philip II1,2% in which it is prescribed that the certificates of com-
position only serve for rooted and settled foreigners, who could only process
it in the place where they resided and knew them.?* That is, the composition
did not apply to the newcomers, who had to be expelled from the Indias so
that they would not take advantage of the commission that the Crown could
have ordered for a certain region.2> On the other hand, Law XI, Title XXVII,
Book IX of the Compilation of 1680, ordered that the composition proceed
according to the quantities —in the sense of number of foreigners— that
would have seemed just, as well as the benefit that the Indies had received
with their dealings.?° It could also be the case of commissions to compose a
specific group, for example: soldiers, sailors or artillerymen, which had to be
composed, not being able to be exempted from this regulatory exercise.?”
The composition also emerged as an alternative to reward the services
granted to the Crown. At first, the adventurers sought to obtain an encomien-
da, until the Crown prescribed that these fall into the hands of foreigners,s
making them legally incapable of holding their ownership. The rule did not

23 Collected in Law XVIII, Title XX VII, Book IX of the Compilation of 1680. Mentioned by
Ayala in: Ayala, Manuel Josef De, Diccionario de Gobierno y Legislacién de Indias, Edition and
studies by Marta Milagros del Vas Mingo, Ediciones Cultura Hispédnica, Instituto de Cooper-
acién Iberoamericana, Madrid, 1988-1996, vol. VI, under the voice “foreigners”.

24 Law XXIV, Title XX VII, Book IX of the Compilation of 1680.

25 Anttinez y Acevedo clarifies that in the decrees that gave rise to the laws that regulate
the composition in the Compilation of 1680, it was said that by the commissions of composi-
tion of foreigners, only those who were rooted and settled in the land were admitted, and that
afterwards they not must be used. Cfr. Antinez and Acevedo, Rafael, op. cit., p. 328.

26 Tt is likely that this determination was made on the basis of information from local au-
thorities, which is due, by mandate of law (Law XXI, Title XXVII, Libro IX of the Compilation
of 1680), to send reports on their population, specifically, on the number of foreigners residing
in the territories over which they had jurisdiction, composed or with a letter of nature, as well
as their occupation, employment, correspondences that they used and persons with whom they
contracted. View in the AGI of Seville, Gobierno Section, Indiferente General, Indiferente,
428, L. 32, F. 125, the Royal Decree of April 2, 1606 sent to the Count of Monterrey, viceroy
of Peru, to send a list of the foreigners settled in those regions, their nationality, their status,
etc. The study of these census allows the development of research on the application of these
provisions in the different parts of Spanish America, constituting a vein of analysis pending
to explore.

27 Certificate given on may 7, 1630 by Philip IV and recoenacted in Law XI, Title XXVII,
Book IX of the Compilation of 1680. Numerous files of collective compositions of soldiers
can also be located at: AGI, Casa de la Contratacién Section, Contratacién, 50B, Natures of
foreigners in Spain. Number 3. Two branches of judicial writ followed by the judges of the
Contratacién to hear those who obtained letters of nature (1631-1633).

28 The Law XIV, Book VI, Title VIII of the Compilation of 1680, originally issued by Charles
V in 1549, prohibits the entrustment of indigenous of repartimiento, or of any other kind, to
foreigners who resided in the Indias, unless it existed a specific royal license for it. In the case
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have retroactive effect to the detriment of those who already held any, as con-
firmed by Law XXII, Title XVII, Book IX of the Compilation of 1680 that dic-
tates that the encomenderos of indigenous did not require composition when
the encomienda had been given by great services, or by marriage, and in both
cases with the confirmation, express and specific, given by the Crown. Solér-
zano y Pereyra defends the position of the right “of strict nature”, that is, only
for Castilians, stipulating that the encomienda is a prize of the vassals of the
Spanish Crown, who helped her discover, conquer and populate the new world;
for foreigners, an alternative figure had to be found, since the defense of the in-
digenous and the territories will be done better by their own vassals than by out-
landers.2? We are also faced with a reason for the protection of the State, which
saw in its vassals a more effective and efficient force for the defense of the ter-
ritory, derived from the love of their land and the effort it had cost to conquer it.

Finally, we also find the composition as a way that the Crown had to raise
funds immediately and, more importantly, to have a system of pressure against
those foreigners who intended to defraud the Royal Treasury, remaining in il-
legality to avoid paying taxes. In this last sense Eleonora Poggio understands
it when she affirms that the composition “...condemned the accumulation of
wealth in the king’s patrimonial territory without the approval of its owner...”.

3

30 Indeed, when going through a period of financial crisis, such as the one that
Philip II had to face at the end of 1580,3! few things were as practical and with
such immediate results, as to make effective the rules that dictated the expul-
sion of non-naturalized foreigners from the Indias, unless they paid their regu-
larization. This sense of composition, as a sale, is perhaps the best known and
documented, since it appears very frequently in the documents of the Treasury
of the Crown. Thus, the greater the requirements that had to be arranged,
the price of regularization increased, a circumstance that directly benefited the
royal coffers.2

of foreigners who have rendered services to the Crown that deserve to be gratified, other by
way of honoring them other than through encomiendas, of which they are declared incapable.

29 Solérzano y Pereyra, Juan de, Politica Indiana, Edition of the work published in 1647,
vol. 3, Prologue of Tomds y Valiente, Francisco, Tomds y Valiente, Francisco and Barrero, Ana
Marfa (eds.), Madrid, Biblioteca Castro, 1996, point 33, Chapter VI, Book III.

30" Poggio, Eleonora, “La composicién de extranjeros en Nueva Espaiia, 1595-17007, op.
cit., p. 183.

31 “At the end of 1580, Philip Il made a financial balance and found himself with an ex-
hausted treasury to solve the wars in the Netherlands, with France and England, the costs of
the Royal House and the construction of the Escorial heap as well as the payment of arrears
owed to its creditors”, ibidem, p. 178.

32 “The compositions consisted of the payment of a certain amount of money in exchange
for the legitimization of the factual situation. To access it and obtain a letter of nature, one
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This last sense as “fundraiser” of the composition operated through the
promulgation of the so-called General Certificates of Composition, which, far
from repealing the general prohibition against foreigners, confirmed it, by in-
troducing onerous cases of exception to it.3* They correspond with historical
events that put enormous economic pressure on the royal coffers:

—1596: destruction of the Invincible Spanish Armada
—1618: request for loan from Philip III to the Cortes
—1621: start of the war with Flanders

—1628: one year after the start of the 30 Years” War

These General Certificates of Composition included the previous require-
ments and incorporated some new ones, complicating the procedure.

As we have already noted in previous paragraphs, neither foreign women
(it is understood that the prohibition falls on single women, since married
women had to follow the legal status of their husbands), nor clerics can be
composed.?! In this regard, Veitia Linage adds that this prohibition does not
apply to the place where they had resided, that is, for the jurisconsult, foreign
women and clerics could only be composed to continue living in the same
place where they already resided, with the difference that they would now do
so legally.3s

The foreigners who had been composed (as well as those who obtained a let-
ter of nature to reside in the Indias) were prohibited from living in seaports, so
if they had acquired residence in any of those sites they should be granted the

had to be a wealthy person”. Navarrete, Marfa Cristina, Judeoconversos en el Nuevo Reino de
Granada entre los siglos XVI y XVII, Project judeo-conversos en el mundo colonial neograna-
dino siglos XVI y XVII, Bogots, Instituto Colombiano de Antropologia e Historia-Area de
Historia Colonial, December, 2009, p. 20.

33 “In this way, the General Certificates of Composition, always coincided with periods of
crisis, which prompted the monarchs to use their royal prerogatives in the granting of mer-
cedes. But we cannot think that, with the appearance of these permits, the whole legislation
that prohibited the passage of foreigners to the Indias was repealed, because by means of the
General Certificates of Composition, only certain foreigners could be composed, who met
the conditions stipulated by them. Thus, the strict prohibition of the passage of foreigners to the
Indias was always in force and by these charts was only granted in exceptional cases, a certain
liberality to the current legal norm that mandated the opposite”, Morales Alvarez, Juan M., Los
extranjeros con carta de naturaleza de las Indias, durante la segunda mitad del siglo XVIII, Ca-
racas, Biblioteca de la Academia Nacional de la Historia, Fuentes para la Historia Colonial de
Venezuela, 1980, p. 92.

34 Act XVI, title XXVII, book IX of the Compilation of 1630.

35 Veitia Linage, Joseph De, Norte de la Contratacion de las Indias Occidentales, Sevilla,
1671, Sergio Chidppori (ed.), Publications of the Comisién Argentina de Fomento Interameri-
cano, Buenos Aires, 1945, Point 14, Chap. XXXI, Book 1.
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composition as long as they retired inland.? Veitia Linage refers a provision of
December 14, 1615 in which it was ordered that the composed should be li-
censed to treat and contract where they were settled, but not from the Indias to
Spain, or from New Spain to Peru or vice versa.’?

As in the case of naturalization, there was no obligation of the Crown to grant
the composition, even if all the requirements enforced by law had been fulfilled.
In this sense, the granting of this privilege is at the grace of the royal authority,
as well as fixing the amount of the economic consideration that the foreigner
should grant for that grace.?s

At all times, it was the Crown that could decide who the composed were
going to be, stipulate the conditions of their granting, and it is also the only
one that could delegate to a lower authority this faculty, through the figure
of the commission,3 in which the conditions should be indicated in detail,
requirements and limits of this delegation.* This was ordered by Philip II in
a decree of December 2, 1598: “Los Virreyes, Prefidentes, v Governadores no
puedan hazer, ni hagan compoficiones de Eftrangeros para eftar en las Indias,
en ningun cafo, ni forma, fin orden efpecial...” M

It follows that the composition was not a faculty of origin of the Indian au-
thorities, but an extraordinary delegation made by the Crown that would be ac-
complished at the end of its application. If any authority granted a composition
without being expressly empowered to do so, that legal act was vitiated of nul-

36 Law XXI, Title XXVII, Book IX of the Compilation of 1680.

37 Veitia Linage, op. cit., Title XXXI, Book I, p. 335.

38 “We are then facing an expression of royal grace and its respective antidoral remu-
nerative, an order used to achieve extraordinary tax collection and a sample button of the
complexity of the system of pacts, reciprocities and loyalties on which the societies of the old
regime were based”. POGGIO, Eleonora, “La composicién de extranjeros en Nueva Espafia,
1595-17007, op. cit., p. 183.

39 “Commissions took different forms over time. At first they were in charge of the oldest
auditor; a notary and a sheriff until 1622, when, at the suggestion of the Marquis of Gelves,
they were placed under the responsibility of the viceroy in turn, who dispatched them with the
help of the secretary, the mayor of court and a prosecutor. In 1641 a board composed of three
deans was created”. Ibidem.

40 Law XX, Title XXVII, Libro IX of the Compilation of 1680 clearly states what although
the composition allows the foreigner to reside in Indias, as well as to trade and contract in the
provinces of his residence, it is not enough for him to be able to contract in Spain, nor from
the kingdoms of Peru to New Spain, nor from the kingdoms of New Spain to Peru or the
Philippines.

41 “The Viceregals, and governors cannot accomplish compositions of foreigners to stay at
Indias, in any case, in any way, without a special order...”. Later confirmed by Philip I1I by
decree of october 28, 1606 and collected, both, in Law XII, Title XVII, Book IX of the Com-
pilation of 1680.
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lity.22 And we must think that since the compositions were also onerous, many
authorities abused of it. In this sense we find a royal decree of October 28, 1606
urging the Viceroy of Peru to avoid the compositions of foreigners.#

For each composition made in America, a copy had to be sent to the Con-
sejo de Indias and the judicial documents had to be kept in the Audience
that had granted them,* forming what we can call “books of foreigners,*s
“basically accounting books, since there were recorded, also, the amounts
that the composed had paid for the concession. Veitia Linage exposes the ob-
ligation to have in the Casa de Contratacién these “books of foreigners”, reg-
istering there those that can deal in the Indias, and those that cannot, to keep
track of the fulfillment of their obligations. It also recognizes the difficulty of
carrying a book with those who cannot trade, since if there is one with those
who can, it would follow that all the others have such prohibited treatment.*

The General Certificates of Composition concealed the foreignness and
generally did not have the scope of a letter of nature, perhaps they have a
more obvious parallel with a certificate of tolerance or definitive residence,
since the composition that had been made for a place other than the place

42 This is based on the royal warrant issued in El Pardo on november 5, 1598 by Philip

II. AGI, Government Section, Distritos Audienciales, Santo Domingo, 868, L. 4, F. 23V. This
same decree prohibits the Audiencia of Santo Domingo from selling charges to individuals,
leaving this faculty exclusively in the hands of the governor of that city.

43 AGI, Seccién Gobierno, Indiferente General, Indiferente 428, 1.32, F. 138V-139, 28
october 1606. Royal Decree to the Viceroy of Peru to avoid the compositions of foreigners
and that the flamencos who do not have a letter of nature are expelled, without exception.

“ For example, we can consult the judicial documentation of composition of foreigners
dated July 27, 1643, in the AGN, Viceregal Government Fund, General Series of Part, vol. 9,
File 120, F. 80.

45 Examples of these books can be found in: AGI, Seccién Gobierno, Indiferente General,
Indiferente 429, L. 37, F. 16V-17, Madrid, june 14, 1621. Royal Decree the Marquis of Gua-
dalcdzar, viceroy of Peru, on the composition of foreigners.

Hevia Bolafios explains the obligation to have these books: “The account of the books, both
natural, and foreign, that deal in the Kingdom, inside, and outside it has to be written, and
settled in Spanish, and in it the bills of exchange have to be given to pay in the Kingdom,
and those to pay outside it in Spanish, or Tuscan, under the penalties imposed by a law of
Compilation (L. 10, tit. 18, lib. 5, Rec.) [refers to the New Compilation of Castile of 1567], which
so orders.

Books are the ones they have, and they are compelled to have merchants, public exchanges
and banks, and their traders, and other persons who hire, in which they assent, and write their
contracts, and there are two. The manual one, or draft, in which he writes, the account of what
is given, and receives briefly without order, for his memory. And the other of cash register,
in which the account of the manual is transcribed, and refers extensively in order”. Hevia
Bolaiios, Juan De, Curia Philipica, vol. 2, Facsimile edition of the edition made in Madrid in
1797, Valladolid, Lex Nova, 1989, cap. VII, t. I, pp. 391-392, 2.

46 Veitia Linage, Joseph De, op. cit., Chap. XXXI, Book I, p. 334.
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where the composed foreigner resided was null.*? In any case, they placed the
foreigner outside the case of expulsion and prevented him from being included
in subsequent compositions,® provided that they had been executed by the au-
thority empowered to do s0,% which did not exclude him from being called in
later compositions only to apostille the one granted in advance.”

The “misuse” of the compositions! or falsity in the data provided for its
collection resulted in its revocation and the application, ipso jure, of the gen-
eral prohibition against foreigners, returning things to their original state, with
which the offender was placed again within the possibility of expulsion.>2

For the case configured by decree of Philip 11, issued on the same day in
which he promulgated the general composition (January 13, 1596), that pro-
vides for the case of those born and raised in the Castilian kingdoms but of
foreign parents (called genizaros), 53 who having passed to the Indias without
a license, would have to be treated the same as the natives of the Castilian
kingdoms or foreigners with a license to contract in the Indias.” As we know,
based on Law 19, Title 3, Book I of the Nueva Recopilacién de Castilla, is-
sued in 1565, the children of foreign parents born in the Castilian kingdoms
are considered as natural of origin, a consequence ratified by this provision of

47 Act XXI1V, Title XXVII, Book IX of the Compilation of 1680.
48 Act XX, Title XXVII, Book IX of the Compilation of 1680.

49 Act XIX, Title XXVII, Book IX of the Compilation of 1680.

50 “Eyery time an edict demanding the presence of foreigners reporting to the authorities

was published, they had to present a license that supported them, including those that had
been obtained through the composition with their subsequent apostilles or any other type of
mercy they had in their possession. However, years or even decades could pass between the
two sides, which meant that the foreigner had to keep his papers in safe places. But mobility,
carelessness, accidents or natural disasters could end the only evidence that protected them.
It also happened that the commission judges withheld the originals of the licenses forcing the
owners to demand their return or request transfers in Mexico City”, Poggio, Eleonora, “La
composicién de extranjeros en Nueva Espafia, 1595-17007, op. cit., p. 192.

51 This was determined based on the reports sent by Viceroys and Governors. Law XXI,
Title XXVII, Book IX of the Compilation of 1680.

52 Act XX, Title XXVII, Book IX of the Compilation of 1680.

53 Tt will be in the eighteenth century when the debate on the true nature of the genizaros aris-
es, in fact, in the AGI, Seccién Consulados, Consulados, L. 446, there is a record book of instru-
ments that the children of foreigners (“genizaros™) presented for their authorization to the trade
of the Indias for the period from 1701 to 1746. Although it is outside our period of study, it is an
interesting object of analysis to consider the evolution of the legal criteria in this matter. Also,
in the same section, but in the file 892, there are documents on genizaros, as well as lawsuits
between the Consulate of Seville and the children of foreigners within the years 1720 to 1812.

5% Collected in Law XV, Title XXVII, Book IX of the Compilation of 1680.

55 Los cddigos espaiioles concordados y anotados, t. XI1, on. cit. Also collected in the Novisi-
ma Recopilacion in Law 7, Title XIV of Book One.
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1596 and by another of 1620 in the same sense.* That is, these individuals
will be composed under the same assumption as the natural offender or the
foreigner licensed to contract but not to reside.

The composition is also of strict application, since it only granted what
was expressly stipulated in its text, without any chance of interpretation.
Therefore, precise mention was made of the privileges granted that could
cover up to the disposition of specific goods that were owned by the indi-
vidual, or the number of occasions that could sail to and from the Castilian
kingdoms, for example.

The interested foreigner could negotiate its composition by going directly
to the local authority, to the Casa de la Contratacién in Seville or directly to
the Consejo de Indias. However, the compositions usually operated after the
publication of edicts in which foreigners were ordered to show up before
the commission created ad hoc within five to ten days, under penalty of ex-
pulsion.5” These sides also urged the general population to denounce illegal
aliens, if they did not do so, they could be charged with the crime of conceal-
ment. Once in the face of the authority, the foreigner had to provide informa-
tion confirming the time he had resided in the Indias, as well as the manner in
which he originally passed, marital status, number of children and grandchil-
dren, income and, in general, the same requirements as for naturalization, in
addition to the additional information that the commission considered neces-
sary.” The commission fixed the amount of the economic consideration that
the foreigner would have to pay, as well as the bond that would guarantee the
fulfillment of said payment.>

Once the fixed amount was covered, the royal officers prepared the individ-
ual payment receipts and delivered them to the court mayor, who in turn, to
the court secretary to obtain the approval of the Viceroy. Once this procedure
was accomplished, it was the Viceroy who directly gave foreigners the license
with a residence permit through a composition clause.

56 Collected in Law XXVII, Title XXVII, Book IX of the Compilation of 1680.
57 For a case study on the publication of official edicts ordering the presentation or expul-
sion of foreigners see: Yanzi Ferreira, Ramén Pedro, “Expulsién de extranjeros en el Buenos
Aires colonial”, Revista del Instituto de Historia del Derecho Ricardo Levene, no. 30, 1995,
pp. 213-229.

58 A recurring information was the proof of old Christianity, which is a requirement to
protect the Catholic faith.

%9 The procedure could vary depending on the members of the commission. Some spe-
cific cases can be consulted at: AGI, Seccién Gobierno, Distritos Audienciales, Mexico, 71,
R. 10, N. 133, April 28, 1596. Letter from Antonio Maldonado, judge (oidor) of the Mexico
Audience.
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From this analysis we can see that, fulfilled the economic requirements and
benefits that it entailed, the composition could result more in a detriment to the
foreigner than a real stimulus for integration and the free practice of trade.®
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