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I. INTRODUCTION

The rules of procedure (ordo tudiciarius), the training and ethics of the law-
yers, judges, and notaries who took part in trials, the practices of the courts,
and the rights and duties of the individuals involved in legal proceedings
were all topics of intense debate in late medieval legal scholarship; the juris-
prudence that emerged from this ferment has been the subject of important
studies in recent years.! Alternative dispute resolution (ADR) encompasses

“ Centre d’Histoire Judiciaire, CNRS-ULille.
1 See Litewski,W., Der romisch-kanonische Zivilprozeft nach den dlteren Ordines iudicia-
rii, 2 vols, Krakéw, Wydawnictwo Uniwersytetu Jagiellonskiego, 1999; Kéry, L., Gottesfurcht
und irdische Strafe: Der Beitrag des mittelalterlichen Kirchenrechts zur Entstehung des iffent-
lichen Strafrechts, Koln/Weimar/Wien, Bolhau, 2006; Brundage, J.A., The Medieval Origins of
the Legal Profession. Canonists, Civilians, and Courts, Chicago and London, The University
of Chicago Press, 2008; Vallerani, M., Medieval Public Justice, transl. S. Rubin Blanshei,
Washington D. C., The Catholic University of America Press, 2012; Norr, K.W., Romanisch-ka-
nonisches Prozessrecht. Erkenntnisverfahren erster Instanz in civilibus, Berlin, Springer, 2012;
Der Einfluss der Kanonistik in der europiiische Rechtskultur, Bd. 1, Zivil- und Zivilprozessrecht,
ed. O. Condorelli, F. Roumy and M. Schmoeckel, Kéln/Weimar/Wien, Bshlau, 2009, Bd. 3,
Straf- und Strafprozessrecht, ed. Schmoeckel, M., Condorelli, O. and Roumy, F., Kln/Weimar/
Wien, Bohlau, 2012, and Bd. 4, Prozessrecht, ed. Mausen, Y., Condorelli, O., Roumy, F. and
Schmoeckel, M., Kéln/Weimar/Wien, Bohlau, 2014; and The History of Courts and Procedure
in Medieval Canon Law, ed. W. Hartmann and K. Pennington, Washington D. C., The Catholic
University of America Press, 2016, with further references.
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a wide range of methods and techniques alternative to actual litigation that
parties can use to manage —and, ideally, settle— disputes both inside and
outside the courts. While the use of dichotomies such as voluntary vs coercive
justice, or private agreements vs public judgements, should be viewed with
great caution in relation to the late medieval context, and may be taken as the
thema demonstrandum for specific studies, from today’s perspective it can be
said that some of these methods and techniques of dispute resolution were
also hotly debated in the Middle Ages. Although arbitration (in its two forms,
conducted by an arbiter or an arbitrator) is probably the best known, it was far
from being the only one.2 This paper focuses on compromise, understood here
as a negotiated agreement whereby the parties settle a dispute or a litigation
out of court through mutual concessions, creating a new set of obligations.?

2 On arbitration, see Ziegler, K.-H., ‘Arbiter, arbitrator und amicabilis compositor’, Zeits-
chrift der Savigny-Stiftung fiir Rechtsgeschichte. Romanistische Abteilung, 84/1, 1967, pp. 376-
81; Fowler, L., ‘Forms of Arbitration’, in Proceedings of the Fourth International Congress of
Medieval Canon Law, ed. Kuttner, S., Vatican City, Biblioteca Apostolica Vaticana, 1976, pp.
133-147; Martone, L., Arbiter-Arbitrator. Forme di giustizia privata nell’eta del diritto comune,
Naples, Jovene, 1984; Kuehn, T., ‘Law and Arbitration in Renaissance Florence’, in 1d., Law,
Family & Women. Toward a Legal Anthropology of Renaissance Italy, Chicago and London, Uni-
versity of Chicago Press, 1991, pp. 19-74; Dauchy, S., ‘Le recours contre les sentences arbitrales
au Parlement de Paris (XIlle et XIVe siecles). La doctrine et la 1égislation a I’épreuve de la prati-
que’, Tijdschrift voor Rechtsgeschiedenis, 67/3-4, 1999, pp. 255-311; Storti Storchi, C., ‘Compro-
messo e arbitrato nella Summa totius artis notariae di Rolandino’, in Rolandino e [’ars notaria da
Bologna all’Europa, ed. Tamba, G., Milan, Giuffre, 2002, pp. 329-376; Menzinger, S., ‘Forme di
organizzazione giudiziaria delle citta comunali italiane nei secoli XII e XIII: I'uso dell’arbitrato
nei governi consolari e podestarili’, in Praxis der Gerichtsbarkeit in europiiischen Stiidten des
Spéitmittelalters, ed. Arlinghaus, F.-]J. et al., Frankfurt am Main, Vittorio Klostermann, 2000,
pp- 113-134 (who convincingly criticises the use of the dichotomies mentioned in the text); Le-
febvre-Teillard, A., ‘Carbitrage en droit canonique’, Revue de l'arbitrage, no. 1, 2006, pp. 5-34;
Lefebvre-Teillard, A., ‘Arbiter, arbitrator sew amicabilis compositor’, Revue de larbitrage, 3, 2008,
p- 369-387; Lefebvre-Teillard, A., ‘Carbitrage de ’histoire’, Archives de philosophie du droit, 52,
2009, pp. 1-14; Lefebvre-Teillard, A., ‘Justice publique, justice privée: les origines canoniques
de quelques grands traits caractéristiques de I'arbitrage moderne’, in Der Einfluss der Kanonistik
auf die europiiische Rechtskultur, Bd. 2, Offentliches Recht, ed. Roumy, F., M. Schmoeckel and
0. Condorelli, Kéln/Weimar/Wien, Bohlau, 2011, pp. 133-154, with further references. On the
resolution of conflicts more broadly, see Forme stragiudiziali o straordinarie di risoluzione delle
controversie nel diritto comune e nel dirito canonico, ed. P. A. Bonnet and L. Loschiavo, Naples,
Edizioni Scientifiche Italiane, 2008; Eine Grenze in Bewegung. Offentliche und private Justiz im
Handels- und Seerecht, ed. Cordes, A., and Dauchy, S., Oldenbourg, De Gruyter, 2013; and Kon-
Sfliktlosung im Mittelalter, ed. D. von Mayenburg, Berlin, Springer, 2021.

3 The requirement for mutual concessions is present in most modern Civil Codes, for
example ABGB, § 1380; BGB, § 779; ltalian Civil Code of 1865, art. 1764; Italian Civil Code
of 1942, art. 1965; Civil Code of the Republic of China, art. 736; Codigo Civil Espaiiol, art.
1809; Ethiopian Civil Code, art. 3307; Code Civil du Québec, art. 2631. In 2016 it was also
included in the French Code civil, art. 2044, thus codifying a long-lasting trend in case law.
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The sheer breadth of the subject and its doctrinal elaboration mean that it
is not possible here to examine in real detail all the aspects of the compromise
agreement as they were developed and applied in late medieval legal scholar-
ship and practice. Instead, in an attempt to present some essential aspects, this
paper outlines the tus commune doctrines produced from the mid twelfth to the
mid fourteenth centuries and, in addition to describing the main features of
the agreement, aims to explore two issues in particular. The first is the relation-
ship between private autonomy and the constraints imposed on individuals by
the legal order. What rights and claims could become the object of a compro-
mise? What limits did individuals encounter in negotiating agreements of this
kind? In other words, to what extent was the negotiation of a compromise a
genuinely alternative means of dispute resolution, enabling the parties to settle
their dispute informally and outside the courtroom?* The second issue concerns
how effective the parties could expect a compromise to be. Would the agree-
ment bring their dispute to a definitive end, or could the latter be reopened
under certain circumstances? How secure was the negotiated solution, and how
could any conflicts that might arise on the basis of the compromise be resolved?
In other words, was the negotiation of a compromise really an alternative means
of dispute resolution, or simply a means of dispute management?>

Although, pending the introduction of Book VII of the new Belgian Code Civil, art. 2044 of the
ancient Code Civil still does not mention mutual concessions, they are also required by case
law: see J. van Zuylen, ‘La lésion d’un partage transactionnel: échec et mat!’, Revue générale de
droit civil belge, 2, 2018, pp. 83-93, at 84. The Louisiana Civil Code, art. 3071 did not mention
concessions in its original version and, in the amended version of 2007, speaks only of ‘con-
cessions made by one or more of them [sc. the parties]’; however, mutual concessions appear to
have been a requirement in case law both before and after this reform, see S. Brown Richard-
son, ‘Civil Law Compromise, Common Law Accord and Satisfaction: Can the Two Doctrines
Coexist in Louisiana?’, Louisiana Law Review, 69/1, 2008, pp. 177-217, available at hips://
digitalcommons.law.lsu.edu/cgi/viewcontent.cgi?article=6269&context=lalrev.
4 In broad terms, ‘il rapporto tra la volonta privata e ’ordinamento’ was the core issue of
F. Calasso, Il negozio giuridico, Milan, Giuffre, 1967, pp. 3-5 and 20-21 (21 for the quote).
For transactio in particular, see G. D’Amelio, Indagini sulla transazione nella dottrina in-
termedia, con un’appendice sulla scuola di Napoli, Milan, Giuffre, 1972, p. 1: ‘Questo lavoro
. intende... porre in rilievo alcuni momenti che sono sembrati significativi per la storia
dei rapporti tra ordinamento e autonomia privata’. Thomas Kuehn’s remarks on arbitration,
in his study ‘Law and arbitration in Renaissance Florence’, point to this relationship from
the perspective of alternative dispute resolution: see p. 22 (‘Nor was arbitration antithetical
to law. Clothed in legal formulas, arbitration agreements nested ultimately in the normative
repertoire and enforcement mechanisms of law courts’) and 72 (*“Where does arbitration fit
in? Was it really an alternative to the enmity of litigation? Or was it only a more quiet man-
ner of disputing?’).
5 See again Kuehn, Thomas on arbitration, ibid., p. 23: ‘Ambiguities made for disputes, and
they were not always easily resolvable. Some were just too complex. We have to be attuned to the
possible dysfunctions or even total failures of arbitration, in addition to its undoubted functional
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In the following, this paper will discuss the definition of compromise (trans-
actio) (2), the object (3) and legal effects (4) of compromises, the revocation of
a compromise and its rescission for lesion beyond moiety (5), the form of com-
pulsory compromise known as transactio imperata (6) and, finally, some specific
characteristics of compromise in criminal cases (7).

I1. DEFINITION

1. A means to settle disputes

Ulpian’s definition of transactio, collected in Dig. 2.15.1, attests to the poly-
semy of the term in Roman law: ‘A person who makes a compromise (iransac-
t10) does so on the basis that a matter is doubtful and the outcome of a lawsuit
uncertain or not yet determined’.® Transactio is used here to denote not only
the settlement of an actual dispute: it can also refer, in a broader sense, to the
settlement of a conflict between diverging —but not (yet) disputed— legal po-
sitions.? In other words, it is not clear whether the res dubia and the lis incerta
neque finita form a hendiadys, in which both conditions have the function of
explaining each other, or whether the conjunction ‘e’ should be understood

potential in the culture in which it operated. Finally, it has to be acknowledged that the sanctions
available to enforce observance of the provisions of an arbitration included court intervention.
An arbitration agreement did not necessarily mean the end of a dispute’. See also ibid., pp. 73-
74. More broadly on this issue, see Wijffels, A., ‘Introduction. Commercial quarrels—and how
(not) to handle them’, Continuity and Change, 32/1, 2017, pp. 1-9, and Sicking, L., and Wijffels,
A., ‘Introduction. Flotsam and Jetsam in the Historiography of Maritime Trade and Conflicts’, in
Conflict Management in the Mediterranean and the Atlantic, 1000-1800. Actors, Institutions and
Strategies of Dispute Settlement, ed. Sicking, L. and Wijffels, A., Leiden/Boston, Brill/Nijhoff,
2020, pp. 1-18, at 4-8 and 13-15.

6 Dig.2.15.1: ‘Qui transigit, quasi de re dubia et lite incerta neque finita transigit’. In this
paper, the translations of passages from the Digesta are taken from The Digest of Justinian, 4
vol., ed. Watson, A., Philadelphia, University of Pennsylvania Press, 1998, and those of pas-
sages from the Codex are taken from The Codex of Justinian. A New Annotated Translation, with
Parallel Latin and Greek Text, ed. B. W. Frier, Cambridge, Cambridge University Press, 2016.
Some have been adapted for consistency.

7 Fino, M. A., Lorigine della transactio. Pluralita di prospettive nella riflessione dei giuristi
antoniniani, Milan, Giuffre, 2004 insists particularly on the polysemy of the terms transactio
and (especially) transigere in both Roman law and Roman literature, and provides a detailed
analysis of their different meanings. On transactio in Roman law, see also M. E. Peterlongo,
La transazione nel diritto romano, Milan, Giuffre, 1936; A. Schiavone, Studi sulle logiche det
giurisit romani. Nova negotia e transactio da Labeone a Ulpiano, Naples, Jovene, 1971; and G.
Melillo, s.v. “Transazione (dir. rom.)’, in Enciclopedia del diritto, vol. 44, Milan, Giuffre, 1992,
pp. 771-790, with further references.
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as linking two hypotheses that remain distinct.? Whatever the interpretation
of this particular text, a broad notion of transactio, not confined to actual
litigation, is found elsewhere in Justinian’s compilation. Examples include
Cod. 2.4.11, which refers to a compromise between two brothers concerning a
fideicommissum imposed on them reciprocally by their father in the event that
one of them should die childless. The agreement by which they released each
other from the fideicommissum is held to be valid ‘because brotherly harmony
is maintained by eliminating any immoral wish for the other’s death’. The
uncertainty here does not arise from an actual controversy, but from the fact
that the realisation (or not) of the parties’ rights is subject to the occurrence
of a future event: the two brothers presumably divided the estate precisely in
order to avoid any dispute thereafter.? Dig. 2.15.8 provides another example
of a wider use of transactio: we read that, ‘since persons to whom maintenance
(alimenta) had been left [by will], content with a small sum paid immediately,
readily made compromises’, emperor Marcus Aurelius ‘provided that a com-
promise in respect of maintenance should not be valid unless made with the
authority of the praetor’. In such cases, transactio would be used for rights
that were certain, although difficulties could arise for the creditor in collect-
ing the debt.

Medieval jurists often used the phrase ‘de re dubia et lite incerta neque
Sfinita’ from Ulpian’s passage in their definitions of transactio.l® Despite the

8 Parini Vincenti, S., Transactionis causa. Studi sulla transazione ciile dal tardo diritto
comune ai Codici. Parte prima. La dottrina dei secoli XV e XVI, Milan, Giuffre, 2011, p. 74.
On this definition, see more in detail Schiavone, Studi sulle logiche dei giuristi romani, p. 172;
Melillo, s.v. “Transazione (dir. rom.)’, pp. 778-779; and Fino, Lorigine della transactio, pp. 28-74,
who challenges the textual tradition and the traditional interpretation of Ulpian’s passage.

9 This interpretation is found, for example, in the casus to this passage in the Ordinary
apparatus (... & hoc fideicommissum invicem remisistis’) and in Odofredus, In primam Codicis
partem... Praelectiones, Lugduni, [n.p.], 1552 [reprint Bologna, Forni, 1968], ad Cod. 2.4.11,
f. 73ra-73rb. In fact, Cod. 2.4.11 does not specify the content of the agreement concluded by
the two brothers.

10 Treggiari, F., ‘Profili storici della transazione’, Studi Senesi, 104/2, 1992, pp. 304-378,
at 360-368. This article is an expanded version of the entry, by the same author, “Transazione
(dir. interm.)’, in Enciclopedia del diritto, vol. 44, Milan, Giuffre, 1992, pp. 790-813. See in
particular Summa Codicis des Irnerius [recte Summa Trecensis], ed. H. Fitting, Berlin, J. Gut-
tentag, Verlagsbuchhandlung, 1894, lib. 11, tit. 4 (De transactionibus), p. 28, n. 2: “Transactio
esl quasi transitio, que fit de re dubia et lite incerta neque finita (sententia videlicet vel alia
conventione amicali), aliquo tamen dato retentove seu promisso, ita ut aliquod commodum
exinde proveniat’. According to André Gouron, this work —which Hermann Fitting attributed
to Irnerius and Hermann Kantorowicz considered to be the first redaction of Rogerius’ Summa
Codicis— was written by the Provengal jurist Géraud by the middle of the twelfth century: A.
Gouron, ‘Cauteur et la patrie de la Summa Trecensis’, lus commune, 22, 1984, pp. 1-38. See
also Rogerii Summa Codicis [recte Summa Tubingensis|, in Scripta anecdota antiquissimorum
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ambiguity of this phrase, they seem to have understood compromise as a means
of settling lawsuits, which was probably the commonest case in practice.l!
Rogerius, for example, says that ‘transactio est litis transitio’, a definition that
evokes the idea of ‘going across” and thus ending a litigation.'2 Placentinus, too,

glossatorum, editio altera emendata cum additionibus, ed. I.P. Palmerio, Bononiae, Ex aedibus
Angeli Gandolphi, Typis societatis azzoguidianae, 1913, lib. II, tit. 4 (De transactionibus), p.
67a, n. 2: “Transactio est pactum quod fit de re dubia et lite incerta, nec dum finita sententia,
vel amicali pacto, aliquo dato vel retento seu promisso’. The Summa Tubingensis includes
Rogerius’ Summa Codicis (written in Southern France after the middle of the twelfth century
but interrupted shortly after 1162, due to the author’s death, halfway into Cod. 4.58), com-
pleted with sections from the Summa Trecensis and Placentinus’ Summa Codicis: H. Kanto-
rowicz, Studies in the Glossators of the Roman Law, Reprint of the edition Cambridge 1938
with addenda et corrigenda by Peter Weimar, Aalen, Scientia Verlag, 1969, pp. 176-180 and
A. Gouron, ‘Sur les traces de Rogerius en Provence’, in Etudes offertes a Pierre Jaubert. Liber
amicorum, ed. G. Aubin, Bordeaux, Presses Universitaires, 1992, p. 313-326, reprinted in
A. Gouron, Juristes et droits savants: Bologne et la France médiévale, Aldershot et al., Ash-
gate Variorum, 2000, n. XIII. See Placentinus, Summa Codicis, Moguntiae, In officina Ivonis
Schoeffer, 1536 [reprint Augustae Taurinorum, Ex officina Erasmiana, 1962], lib. I, tit. 4 (De
transactiontbus), p. 47: ‘“Transactio est de re dubia et lite incerta decisio non gratuita id est
aliquo dato vel promisso’. Placentinus wrote his Summa Codicis in Montpellier, first continuing
Rogerius’ work from Cod. 4.58 on, and then completing the task by also working on the preced-
ing sections of the Codex: E. Conte, s.v. ‘Piacentino’, in Dizionario Biografico degli ltaliani,
vol. 83, Rome, Istituto dell’Enciclopedia ltaliana, 2015, available at hitps://www.treccani.it/
enciclopedia/piacentino_(Dizionario-Biografico)/. Similar definitions are found in later works,
both in canon law and in the notarial tradition, e. g. Bernardus Papiensis, Summa Decretalium,
ed. E.A.T. Laspeyres, Ratisbonae, Apud G. losephum Manz, 1860 [reprint Graz, Akademische
Druck- und Verlagsanstalt, 1956], lib. I, tit. 27 (De transactionibus), p. 21; Ordinary gloss to
X 1.36.7, ad v. dato; Goffredus de Trano, Summa super titulis Decretalium, Lugduni, Johannes
Moylin alias de Cambray, 1519 [reprint Aalen, Scientia Verlag, 1968], lib. I, rub. De transac-
ttonibus, f. 61ra, n. 1; Henricus de Segusio, Summa aurea, Venetiis, Apud lacobum Vitalem,
1574, lib. I, rub. De transactionibus, col. 373, n. 1; Rolandinus Passageriis, Summa totius artis
notariae, Venetiis, Apud luntas, 1546, pars 1, cap. 4, rub. De transactionibus & alijs modis
quibus ab actione transigitur, f. 108r (in the main text); and Guillaume Durand, Speculum iu-
diciale, 2 vol., Basileae, Apud Ambrosium et Aurelium Frobenios fratres, 1574 [reprint Aalen,
Scientia Verlag, 1975], lib. 1V, partic. I, rub. De pactis et transactionibus, vol. II, p. 108a, n. 1.
In 1486, collecting and consolidating previous scholarship on the subject, Johannes Baptista
de Caccialupis defined transactio as follows in his treatise De transactionibus, in 1d., De debi-
tortbus suspectis et fugitivis; De pactis; De transactionibus, Siena, Per magistrum Henricum de
Colonia, 1486 (editio princeps, ISTC ic00002000), quaestio 1, unfoliated: ‘transactio est de
re dubia et lite incerta non gratuita pactio, aliquo dato vel retento vel promisso vel remisso
seu permisso’.

1 Placentinus, Summa Codicis, lib. 111, tit. 3 (De pactis), p. 40 alludes to the frequency of
the use of compromise when he observes the propensity of defendants to close disputes with
an agreement: ‘in ius vocati saepe malunt pacisci et transigere, quam ad iudicium venire, quia
meticulosa res est iudicium subire’.

12° Summa Tubingensis [Rogerius], lib. 11, tit. 4 (De transactionibus), p. 67, n. 2. The Summa
Trecensis, lib. 11, tit. 4 (De transactionibus), p. 28, n. 2 cited supra, note 10 already said that
‘transactio est quasi transitio’.
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notes that the word transactio itself implies the termination of a lawsuit, but,
in line with this view, he also points out that only the claimant can properly be
said to compromise, being the person who ends the dispute by abandoning the
claim; the use of the term in relation to the defendant, on the other hand, is in-
appropriate.!® This opinion was taken up by many later jurists, as the Ordinary
apparatus to the Codex and Albericus de Rosciate’s Dictionarium iuris reveal .1t

Placentinus took a particularly strict approach. He criticises the use of
transactio in the above-mentioned passages Dig. 2.15.8 and Cod. 2.4.11, con-
sidering them to be instances of non-conflictual relationships. Noting that there
‘improprie transactio dicitur’, he affirms that in such cases he would rather use
the terms finis or refutatio.’> Although this view is referred to in the Ordinary
gloss, Accursius —like Odofredus— also remarks that in the cases presented
in those passages doubts may actually have arisen as to the amount or duration
of the maintenance due, or as to the validity of the fideicommissum.'¢

13 Placentinus, Summa Codicis, lib. 11, tit. 4 (De transactionibus), p. 47 (‘... est transactio
quasi actionis transitio, ab actione enim transit qui transigit, et is qui agit proprie transigere
dicitur, sed et is cum quo agitur transigere dicitur, sed abusive, ut C. eo. L. ij [Cod. 2.4.2]) and
p- 48 (where Placentinus defines transactio simplex as one in which ‘alter transigit, alter est is
cui transigitur’).

14 The Ordinary gloss to Cod. 2.4.2, ad v. transegisse reproduces the view that only the
claimant is said to compromise. See also Albericus de Rosciate, Dictionarium iuris, tam ci-
vilis, quam canonici, Venetiis, Apud Guerreos fratres, & socios, 1573 [reprint Turin, Bottega
d’Erasmo, 1971]: ‘transactio dicitur quasi actionis transitio: quia is qui transigit, recedit ab
actione sibi competente’. Further sources are found in Treggiari, ‘Profili storici della transazi-
one’, pp. 360-369. According to Parini Vincenti, Transactionis causa, p. 71-108, in the late
fifteenth century the notion of compromise was broadened to include relationships that were
uncertain but not controversial.

15 Placentinus, Summa Codicis, lib. 11, tit. 4 (De transactionibus), p. 50: ‘Item transactio, quae
de alimentis certis, & profecto in futurum debitis interponitur, etiam praetore autore, improprie
transactio dicitur, sed aequivoce transactio id est finis sive refutatio nuncupatur. Similis est de
fideicommisso vicissim relicto facta transactio, ut C. eo. l. de fideicommisso [Cod. 2.4.117.

16 Concerning maintenance, see the Ordinary gloss to Dig. 2.15.1, ad v. Qui transigit
(‘et in dictis legibus verbum transactio improprie ponitur: vel etiam est ibi prius dubium
quantum, licet non dubium quin debeatur’) and to Dig. 2.15.8, ad. v. alimentorum (‘ltem not.,
dicit transactionem de his quae certa sunt, sed improprie. Vel dic quod licet certa sint quo ad
hoc, quia singulis temporibus tantum debentur, nescitur tamen quantum durent’). Concern-
ing the fideicommissum imposed on the two brothers, see the Ordinary gloss to Cod. 2.4.11,
ad v. transactio (‘idest finis quidam sive refutatio. Nam improprie ponitur, cum non sit de re
dubia & lite incerta, ut ff. eo. 1. j. [Dig. 2.15.1]. Vel dic quod dubium erat an hincinde essent
gravali a testatore ut faciat ad titulum’). See also Odofredus, Lectura in primam Digesti Veteris
partem, Lugduni, Excudebant Petrus Compater, & Blasius Guido, 1550 [reprint Bologna,
Forni, 1967], ad Dig. 2.15.1, f. 92rb, n. 1, and ad Dig. 2.15.8, . 94va, and 1d., In primam
Codicis partem... Praelectiones, ad Cod. 2.4.11, {. 73rb. Before them, Azo had taken a softer
approach than Placentinus: see Azo, Lectura sive Commentarium in Codicem lustinianeum,
Lutetiae Parisiorum, Ex officina Nivelliana, 1611, ad Cod. 2.4.11, p. 80, n. 32-33 where he
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2. It must include a consideration

Ulpian distinguishes a compromise from a pact made ‘by way of a gift’,
in which someone ‘relinquishes a certain and undoubted claim’.'” He seems
to be suggesting that, while the objective of a compromise is to determine a
doubtful matter or an uncertain or undetermined lawsuit, its structure must
include a consideration. This characteristic also emerges from two passages
found in the Codex, according to which a compromise ‘has no validity at all
when nothing has been given, kept back, or promised’.8

This requirement is constantly mentioned by medieval jurists, who in-
variably supplement Ulpian’s definition of transactio with a reference to the
need to give, withhold or promise something.! Elaborating on this point,
the Summa Trecensis describes ‘compromise’ as a species of the genus ‘pact’
(pacts are in fact the subject of the section preceding the one on compromis-
es in both the Codex and the Digesta) and thus distinguishes the two based
on the idea that a compromise is a non-gratuitous pact. We read here that
a compromise is actually an unfair agreement (‘conventio iniqua re ipsa’),
for either one renounces part of one’s right in order to avoid the uncertain

said, on the basis of the two passages under discussion, that actual litigation was not neces-
sary for a valid compromise to be concluded: ‘Non enim semper fit transactio de lite incerta,
sicut potest videri in alimentis, ff. eod. cum hi [Dig. 2.15.8]". See also Treggiari, ‘Profili storici
della transazione’, pp. 363-364.

17" Dig. 2.15.1, just after the sentence cited supra, note 6: ‘Qui vero paciscitur, donationis
causa rem certam et indubitatam liberalitate remittit’.

18 See Cod. 2.4.38 (‘Transactio nullo dato vel retento seu promisso minime procedit’) and
Cod. 6.31.3 (from which the former text was excerpted), a rescript issued by Diocletian and Maxi-
mian in 294. While the requirement for mutual concessions in Roman law has been accepted by
most scholars, Fino, L'origine della transactio, pp. 39 and 64-97 argues that it is not supported
by either Dig. 2.15.1 or this rescript.

19 See the definitions of transactio cited supra, note 10, and also Summa Trecensis, lib.
II, tit. 4 (De transactionibus), p. 28, n. 5 (‘Promittis enim te a lite discedere cepta iam seu
futura, ego autem tibi aliquem futurum promitto vel in presenti do vel retinere permitto’); and
Quaestiones de iuris subtilitatibus. Testo, introduzione ed apparato critico, ed. G. Zanetti, Flor-
ence, La Nuova ltalia, 1958, tit. 8 (De transactionibus), p. 35, n. 3 (‘transigo tibi ut des mihi
aliquid’), p. 38, n. 9, p. 41, n. 13 (“Transactionis causa paciscor inutiliter interdum, ut in re
certa, item nullo dato vel retento seu promisso’) and p. 42, n. 15. According to Gouron, André,
‘Les “Quaestiones de juris subtilitatibus”: une ceuvre du maitre parisien Albéric’, Revue histo-
rique, 618/2, 2001, pp. 343-362, this work was written in Paris between 1159 and 1168 by the
dialectician Albéric de Monte, after a stay in Bologna. See also Azo, Summa, Lugduni, Joannes
Moylin alias de Cambray excudebat, 1537, liber secundus Codicis, rub. De transactionibus,
f. 14rb, n. 1 (‘Non gratuita autem dicitur: quia transactio nullo dato vel retento seu promisso
minime procedit ut j. eod. l. transactio [Cod. 2.4.38]); and the Ordinary gloss to Cod. 2.4.1, ad
v. pactio (‘Pactio gratuita dicitur, transactio econtra {f. e. 1. j [Dig. 2.15.1T).
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outcome of the litigation, or one gains something despite the unsoundness
of one’s case.?

The uncertainty in question must be considered based on the existence
of a contested claim rather than on an assessment of the relationship in
terms of substantive law. In other words, it does not concern the real state of
the relationship between the parties or ‘the truth of the matter (rei veritas)’, but
depends on the actual existence of a litigation (or on the fear of future litiga-
tion): this is why compromise involves mutual concessions.?! ‘Incertum dico lite,
non ture’ writes Rogerius in the same sense, explaining that ‘the law is almost
always certain, whether someone should give or not... Although there is no
doubt about the law, the matter is doubtful because of the existence of a litiga-
tion. Therefore the compromise is valid’.22 In support of this point, Rogerius
refers to Cod. 2.4.2, where it is said that ‘although no contention would [in fact]
have arisen..., still, because the compromise was made in fear of litigation, the
money is understood as properly promised’. Another relevant passage in this
respect is Dig. 12.6.65.1: ‘what is given on account of a compromise is not re-
coverable, even though there was nothing in the dispute, because where there is
a suit, the very abandonment of it is held to be a sufficient basis’. Recovery by
condictio indebiti (the civil action for money not owed) would only be possible
if a claim were found to be vexatious (i.e. in the case of calumnia), rendering
the compromise null and void, as the same quoted passage makes clear: ‘Yet
recovery will be possible if a claim is found to be clearly vexatious and the
compromise is void’. Even in such cases, however, Azo and Accursius point
out that calumnia is only relevant if it has been committed by the claimant: if
the defendant’s conduct has been vexatious, they still consider the compromise
valid, although they admit that, if this conduct went as far as to entail fraud or

20 Summa Trecensis, lib. 11, tit. 4 (De transactionibus), p. 28, n. 1 (‘Generaliter de pactis
audisti. Sunt autem quedam pacta gratuita, quedam non. Ea propter de non gratuitis sup-
ponit, id est de transactionibus’), 3 (‘Et hic factum spectatur, id est a lite abfore pro aliquo
emolumento’) and 5 (‘Licet enim hec conventio iniqua re ipsa videatur, servatur tamen, et hoc
propter incertum litis. Sive enim in rei veritate actio tibi competit, iniquum est te carere re tua
ob minimum vel nullum emolumentum, sive econtra nulla tua persecutio sit, iniustum est te
aliquid exinde ex meo accipere, nichil enim tibi abest’).

21 See also the Quaestiones de iuris subtilitatibus, tit. 8 (De transactionibus), p. 41, n. 14:
‘Cum transigo tibi propter litis metum submovendum, recte datum est quod invicem accipio,
licet nulla subesset questio. E contra et si vere debeas id quod persequor, pro minori tamen
emolumento maioris rei valet remissio propter litis videlicet incertum’.

22 Summa Tubingensis [Rogerius], lib. 11, tit. 4 (De transactionibus), pp. 67a-67b, n. 2:
‘Nam ius fere semper certum est utrum oporteat dare vel non, ut in secunda 1. C. dicitur [Cod.
2.4.2]. Et si nulla fuisset questio de iure, tamen res fuerat dubia lite. Et ideo valet transactio’.
Treggiari, ‘Profili storici della transazione’, pp. 343-344 also cites other sources.
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the theft of any documents relevant to the case, other remedies are available
to the claimant (namely, actio doli and replicatio doli).2

3. Transactio, iusiurandum, compositio

Thus defined, transactio can be distinguished from other terms, which were
either more general or had a different meaning. We have seen above that Pla-
centinus —followed by the Ordinary apparatus to the Codex— used finis and
refutatio to describe a settlement of non-conflictual relations. Guillaume Du-
rand used renunciatio to refer to a spontaneous renunciation of a legal claim
or right.2* Other methods that also resulted in the settling of a dispute were
the taking of an oath (iusiurandum) and compositio. With regard to the former,
although Dig. 12.2.2 states that ‘the taking of an oath is a kind of compromise
(tusiurandum species transactionis continet)’, the Ordinary gloss points out that
this was true only in the sense that both led to the settlement of a dispute: their
effects were different, however, since a compromise (as we shall see below)
normally only produced a defence, whereas an oath produced an action.2

As for compositio, at first its relationship with transactio seems to have been
close. The Ordinary apparatuses to the Digesta and the Codex note in vari-
ous places that componere and compositio are sometimes used as synonyms
for transigere and transactio in Justinian’s compilation.26 Also, from the late

23 Azo, Summa, liber secundus Codicis, rub. De transactionibus, f. 14rh, n. 1 expressly criti-
cises Rogerius for holding the opposite opinion: ‘Hinc est quod ait Roglerius [sic]: ubi quis per
calumniam insistit vel resistit nil prodest ei si transigit. Ego in insistente idem dico: in resistente
autem hoc est in reo dico contrarium. Nam licet per calumniam resistat tenet tamen transactio
quantum ad eum, ut j. eo. l. sub pretextu [Cod. 2.4.19], licet per aliam viam hoc est puta per
actionem de dolo vel replicationem doli consultatur actori, ut ibidem dicitur, quando reus dolo
induxit actorem ad transigendum’. In fact, unlike the Summa Trecensis (lib. 11, tit. 4 [De transac-
tionibus], pp. 29, n. 5, 1. 5-7), which had expressly considered the calumnia by both the claimant
and the defendant to be relevant, Rogerius (Summa Tubingensis, lib. 11, tit. 4 [ De transactionibus],
p. 68a, n. 7) spoke only of ‘“transactionem, que per calumniam extorta est’, saying that it was
void, but without specifying which of the parties was responsible for the vexatious conduct. Azo’s
reference to Rogerius was one of the arguments used by Hermann Kantorowicz to attribute the
authorship of the Summa Trecensis to the latter: see Kantorowicz, Studies in the glossators, p. 169.
In the Ordinary gloss to Cod. 2.4.2, ad v. nulla, Accursius follows Azo. In the canon law tradi-
tion, this view is also held by Goffredus de Trano, Summa super titulis Decretalium, lib. 1, rub. De
transactionibus, f. 61ra-61rb, n. 1, who —like Accursius— was a pupil of Azo’s.

24 Durand, Guillaume, Speculum iudiciale, lib. 1V, partic. I, rub. De pactis et transactioni-
bus, vol. I, p. 108b, n. 6: ‘Renunciatio vero est proprie rei, vel iuris, spontanea refutatio’.

25 Ordinary gloss to Dig. 12.2.2, ad v. continet.

26 See Dig. 7.1.13.3, Dig. 48.16.6.pr. and Cod. 1.2.22.1. Dig. 50.16.230 mentions things
that are ‘settled by a court, agreed by negotiation (transactione composita) or established by
longstanding tacit agreement’.
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twelfth century on, the phrase amicabilis compositor —first found in the Epit-
ome luliani—27 became a synonym for arbitrator and was used in the arbitra-
tion procedure.2s However, a distinction between compositio and transactio
emerged based on some decretals, issued by Pope Alexander I11 and his suc-
cessors, which introduced a new method of settling disputes called amicabilis
compositio and specifically intended for disputes concerning res sacrae (i.e.
all matters of faith and sacraments, the decisions on the legality of excom-
munications, ecclesiastical benefices, the right of patronage and, according
to some jurists, tithes). A group of decretals forbidding all transactiones and
prescribing compositio instead can be found in the section De transactioni-
bus of subsequent decretal collections up to the Liber Extra. This method
was similar to compromise, but it was supposed to be strictly gratuitous in
order to avoid the sin of simony — further evidence that compromise in the
Middle Ages was understood as necessarily including a consideration.?? In

27 Epitome Iuliani is a collection of 122 Novellae by Justinian that were summarised in
Latin in the years 555-556. It circulated widely in the West and was also known to Irnerius.

28 See Lefebvre-Teillard, ‘Arbiter, arbitrator seu amicabilis compositor’, pp. 371-372, who
refers to the novella 86.2 in the Epitome Iuliani and to the authentica drawn from this novella
and inserted after Cod. 3.1.1.16, where the phrase ‘per amicabilem compositionem” appears.
R. Murauer, Zwei Formen der giitlichen Streitbeilegung im 12. und 13. Jahrhundert: trans-
actio und amicabilis compositio’, in Handschriften, Historiographie und Recht. Winfried Stelzer
zum 60. Geburtstag, ed. G. Pfeifer, Wien, Oldenbourg, 2002, pp. 38-63, at 61 notes that, in the
middle of the thirteenth century, arbitrium and (amicabilis) compositio were sometimes used
synonymously by the papal chancery. The relationship between a compromise and an arbitra-
tion conducted by an arbitrator —understood both as the parties’ agreement (compromissum)
and as the arbitral award (arbitramentum)— was also considered close, with the result that
the award could be referred to as quedam transactio or transactio largo modo sumpta: see the
sources quoted by Lefebvre Teillard, ‘Arbiter, arbitrator seu amicabilis compositor’, p. 373; M.
Cozza, Pro bono pacis et concordiae: transazione ed atti di risoluzione concordata di liti nel
Basso Medio Evo abruzzese, PhD dissertation, University of Teramo, 2008, p. 6; Treggiari, ‘Pro-
fili storici della transazione’, pp. 328-329, note 51; Martone, Arbiter, pp. 109 and 116-129; and
those quoted infra, note 99 (where Jacques de Revigny’s criticism of this analogy is also cited).

29 X 1.36.7 (= Comp. I1 1.16.1) in particular states that ‘transigi super re sacra litigiosa
non potest. Etenim res sacrae, ut possideantur aliquo dato, vel retento sive promisso, speciem
credimus habere simoniae. Alias autem, si gratis et amicabiliter inter se litigantes componant,
sacris canonibus nequaquam dicimus obviare’: the reference to Cod. 2.4.38, cited supra, note
18, is clear. See also X 1.36.4 (= Comp. 1 1.27.4), 9 (= Comp. 11 1.16.4, by Lucius III) and
10 (= Comp. 11 1.16.5, by Celestine I11), and X 1.35.4 (= Comp. I 1.26.4). In some of these
texts the forbidden agreement is called pactio rather than transactio, although it involves a
consideration: see below on these lexical inaccuracies. This prohibition against transactio in
spiritualibus, and more broadly the question of pacta in spiritualibus, were also mentioned in
glosses on Gratian’s Decretum, see the Ordinary apparatus to C. 1, q. 3, c. 5, ad v. vel promissa;
to C. 10, q. 3, ¢. 9, casus; to C. 18, q. 2, c. 30, ad v. convenisse; and to C. 23, q. 4, ¢. 53, ad
v. hominem. Based on another decretal by Clement III (X 3.19.6 = Comp. Il 3.13.2), canon
lawyers somewhat relaxed the rule of the strictly gratuitous nature of compositiones and al-
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cases where a decretal uses the term transactio in relation to a res sacra, the
Ordinary gloss carefully specifies that it is in fact a compositio.?® In the same
sense, Guillaume Durand, after defining compromise as a non-gratuitous pact
and explaining that it cannot be used in spiritualibus, points out that whenever
one encounters a iransactio on these matters, the term must be interpreted as
amicabilis compositio.?!

Two further decretals by Alexander Il introduced a distinction between
personal and real composition (compositio personalis and realis).?> Whereas a
‘real composition’ produced effects both on the parties and on their succes-
sors in title, in accordance with Roman law,? a ‘personal composition” was
considered not to end the dispute permanently, but only between the persons
who had actually concluded the agreement. The first of the two decretals,
collected in X 1.36.5, stipulates that the tribute imposed on a church on the
basis of a composition concluded without the bishop’s authorisation —but not
contrary to law— should not have effects beyond the lifetime of the person
who concluded the agreement. The second decretal (X 1.36.8) states that
the compromise on the tithes paid by the monks and their tenants (coloni) to
the rector of a church in whose parish they own and cultivate land is bind-
ing on the rector’s successor only if it has been confirmed by the apostolic
authority. The text also adds that, unless it has been confirmed, any com-
promise concerning ecclesiastical property is to be understood as concluded
between individuals and not between churches (‘inter personas facta potius

lowed the exchange of spiritual goods, on the assumption that simony only occurred when a
temporal good was exchanged for a spiritual one: see Ordinary gloss ad X 1.36.7, ad v. super
re sacra (‘Hic evidenter patet, quod de re sacra sive spirituali transactio intervenire non
potest... Sed si spirituale detur pro spirituali, bene tenet, et valet talis permutatio seu trans-
actio’, with reference to X 3.19.6); Goffredus de Trano, Summa super titulis Decretalium, lib.
L, rub. De transactionibus, f. 61rb-61va, n. 2; and Innocent IV, In quinque libros Decretalium
apparatus seu commentaria, Lugduni, Apud Carolum Pesnot 1578, ad X 1.36.2, . 105vb, n.
1. For more details, see L. De Luca, La transazione nel diritto canonico. Contributo alla dot-
trina canonistica det contratti, Rome, Edizioni universitarie, 1942, pp. 121-122 and Murauer,
“Zwei Formen der giitlichen Streitbeilegung’.

30 See the Ordinary gloss to X 1.36.6, ad v. transactio (‘id est, amicabilis compositio...
Alias transactio proprie de re spirituali fieri non potest..., quia quid simoniacum esset’) and
the Ordinary gloss to X 1.36.8, ad v. transactionem (‘id est, compositionem’).

31 See Durand, Guillaume, Speculum iudiciale, liber 1V, part. I, tit. De pactis et transac-
tionibus, vol. 11, p. 108a-108b, n. 1 and 4, with references to X 1.36.4, 6, 7, 10, to X 1.29.8
(see in particular the Ordinary gloss ad v. transactione, which concludes that ‘unde expone
transactione, idest amicabili compositione’), and to X 3.5.21. See later Baptista de Caccialu-
pis, Johannes, De transactionibus, quaestio 3, unfoliated.

32 X 1.36.5 (= Comp. 11.27.5) and 8 (= Comp. 11 1.16.3).

3 Dig.22.3.9.
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quam inter ecclesias’) and is therefore binding only on the former and not on
the latter, in relation to which it is res inter alios acta.3*

However, despite all the terminological distinctions and conceptual clari-
fications, it should be noted that throughout the Middle Ages there was a
persistent overlap between different contiguous terms in the documents of
practice (including those of the papal chancery) and in notarial formularies
(a tradition that tended to accumulate different terms in order to ensure the
effectiveness of a legal instrument in all circumstances).?® The late testimony
of Johannes Baptista de Caccialupis (whose treatise on compromises was first
published in 1486) is significant in this regard: after referring to Guillaume
Durand’s distinction according to which ‘one thing is a transactio, another a
pactum, another an amicabilis compositio, another a finis, refutatio or remis-
sto, and another a renunciatio’, he concludes that ‘in a broad sense, each of
these can be called a iransactio’.?

1. THE OBJECT OF COMPROMISE

As the example of res sacrae shows, compromises were subject to certain limita-
tions depending on the subject matter, not only in canon law but also in civil
and criminal law. The latter will be dealt with separately below. In civil mat-
ters, compromises on alimenta relicta mortis causa (i.e. maintenance left by
will, codicil or a gift in contemplation of death, or charged upon one to whom a
gift in contemplation of death had been made) were allowed only in respect of
past payments; in respect of future payments, no compromise was considered
valid unless it had been authorised by the praetor, who was expected to conduct
an inquiry into the matter.3” The purpose of this provision was to prevent re-
cipients, who were often young and vulnerable, from entering into compromises
whereby they renounced maintenance for inadequate sums out of recklessness
or necessity. This was all the more true for future payments, the (partial) waiver

34 Concerning the latter principle, the Ordinary gloss to X 1.36.8, ad v. inter alios refers
to Dig. 2.14.27.4 in fine. On these two decretals and their canonistic interpretations, see De
Luca, La transazione, pp. 175-178 and D’Amelio, Indagini sulla transazione, chap. 1.

35 Cozza, Pro bono pacis, p. 25 provides references to the notarial practice and to Rolandi-
nus Passageriis, Summa totius artis notariae, pars 1, cap. 4, rub. De transactionibus & alijs mo-
dis quibus ab actione transigitur, f. 108ra (additio). On legal practice until the mid thirteenth
century, see Murauer, ‘Zwei Formen der giitlichen Streitbeilegung’, pp. 50 and 61-63.

36 Baptista de Caccialupis, Johannes, De transactionibus, quaestio 3, unfoliated.

37 Dig. 2.15.8 (a passage already quoted above, in which Ulpian refers to an oratio, de-
livered in the Senate by Emperor Marcus Aurelius, stating the need for authorisation for any
compromise on maintenance) and Cod. 2.4.8 (a rescript by Emperor Gordianus of 239, pointing
out that the authorisation is required only for compromises on future payments).
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of which could jeopardise the future of the person concerned, who was likely to
be in a state of need at the time of the settlement. However, the common goal
of protecting the recipient as much as possible led some medieval jurists to
limit the scope of the prohibition by allowing any compromise that clearly im-
proved the recipient’s condition without the need for the praetor’s approval .

Another passage in the Digesta stated that disputes arising from a will could
only be compromised after the will had been read and understood.?® The pur-
pose of this rule was to ensure that the parties knew their rights under the will
before entering into a compromise, so as to prevent one of them from deceiving
the other as to its contents. Medieval jurists reproduced the rule without further
elaboration, and the authors of the summae artis notariae urged public notaries
never to forget to include in compromises super testamento a clause stipulating
that the agreement was concluded after they had examined the will and become
acquainted with its provisions, on pain of nullity of the deed.%

The validity of the compromise on personal status raised further doubts, due
to the presence of two contradictory passages in the Codex: one of them consid-
ered invalid a compromise concluded between a mistress and her slave (based
on the principle that masters who make an agreement with their slaves cannot
be held and obliged on the basis of the agreement), while the other stated that
compromises on the status of slaves or those bound to the soil were generally
valid, unless they happened to be invalid for some other reason recognised by
law.! Placentinus simply admitted the possibility of a compromise on personal
status, without making any reference to Roman law.*2 Azo expressed the same
opinion, but he referred to the second passage of the Codex just mentioned, and
provided an argument that could support the contrary opinion; he also noted

38 See Placentinus, Summa Codicis, lib. 11, tit. 4 (De transactionibus), p. 48: ‘... nisi longe
meliorem alimentarius obsequioris vitae suam reddiderit conditionem’; and Azo, Summa, liber
secundus Codicis, rub. De transactionibus, f. 14rb, n. 5: ‘Iltem tenet [sc. transactio| quandoque
licet fiat sine praetore, si tamen alimentarius faciat meliorem conditionem suam’. See Cozza,
Pro bono pacis, pp. 71-74.

39 Dig. 2.15.6.

40 Summa Tubingensis [Rogerius], lib. 1, tit. 4 (De transactionibus), p. 68a, n. 5; Placenti-
nus, Summa Codicis, lib. 11, tit. 4 (De transactionibus), p. 48; Azo Summa, liber secundus Cod-
icis, rub. De transactionibus, f. 14rb, n. 5. On notarial manuals (and practice), see Cozza, Pro
bono pacis, pp. 74-76, who refers to Rolandinus de Passageriis, Summa totius artis notariae,
pars I, cap. 4, rub. De transactionibus & alijs modis quibus ab actione transigitur, f. 109v-110r,
and Leo Speluncanus, Artis notarie tempestatis huius speculum, Venetiis, Apud Franciscum
Bindonum, & Mapheum Pasinum, 1550, cap. 4, § Instrumentum transactionis super quodam
testamento, f. 151v-152r. See also Guillaume Durand, Speculum iudiciale, liber 1V, part. 1, tit.
De pactis et transactionibus, § 1 (Instrumentum), vol. 11, p. 110a n. 5.

41 Cod. 2.4.13.2 (Diocletian and Maximian 290) and Cod. 2.4.43 (Anastasius 500).

42" Placentinus, Summa Codicis, lib. 11, tit. 4 (De transactionibus), p. 48.
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that compromises on marriage or the status of lay brothers (conversi) —since
these cases involved a causa spiritualis et ecclesiastica— required a bishop’s
decree.® Pointing to the conflict between the two passages in the Codex, Accur-
sius affirmed that the second prevailed when the status of one of the parties was
in doubt and the compromise enabled the parties to settle the dispute.* This
issue was widely discussed by later jurists, who proposed some distinctions to
determine when an agreement was valid.®> They also noted that compromises
in marriage were forbidden by canon law, as stated in a decretal of Honorius
Il included in the Liber Extra.

Since a compromise was intended to settle doubtful matters, Roman law
stipulated that, after a judgement had been pronounced, the parties could only
settle their dispute differently as long as this judgement was not final — i.e., if
its execution had been suspended by appeal or restoration to former rights (res-
titutio in integrum), if an appeal was still possible, or if the very existence of
the judgement was denied. On the other hand, once a judgement was final, the
relationship between the parties was considered to be res certa, with the result
that no compromise was permitted.?? As a result, if someone settled a dispute
after a final judgement had been given and paid in accordance with the agree-
ment, they could then bring an action for recovery (condictio indebiti), unless
the payment was subject to rights of retention and set-off in an action brought to
enforce the judgement.’® The only alternative was the possibility of remitting or

43 Azo, Summa, liber secundus Codicis, rub. De transactionibus, f. 14rb, n. 5-6. Azo’s
argument against the possibility of compromising on personal status refers to Cod. 7.16.6, a
rescript by Valerianius and Gallienus telling a certain Vausumetius, who had declared under
duress that he was a slave, that even if he had voluntarily made such a declaration in writing,
he would not have prejudiced his right.

- Ordinary gloss to Cod. 2.4.13, ad v. non posse, which says that in Cod. 2.4.43 ‘dubitaba-
tur de statu’ while in Cod. 2.4.13 the agreement was made ‘super alia quaestione’.

45 Baldus de Ubaldis, In Primum, Secundum, & Tertium Codicis Libros Commentaria, Ve-
netiis, Apud luntas, 1599, ad Cod. 2.4.43, 1. 129va-129vb provides several references to previ-
ous jurists.

46 X 1.36.11 (= Comp. V 1.20.1). See Cynus de Pistorio, In Codicem, et aliquot titulos primi
Pandectorum Tomi, id est, Digesti Veteris, doctissima Commentaria, Francoforti ad Moenum,
Impensis Sigismundi Feyerabendt, 1578 [reprint Rome, Il Cigno Galileo Galilei, 1998], ad
Cod. 2.4.43, {. 70rb, n. 1 and Baldus cited in the previous footnote. In relation to canon law
scholarship, see De Luca, La transazione, pp. 123-124 (compromise on spiritualis subiectio)
and pp. 124-128 (compromise on marriage).

47 Dig.2.15.7 and 11, and Cod. 2.4.32. Several passages in Justinians compilation associ-
ate compromise with res tudicata: Dig. 38.17.1.12, Cod. 1.53.1.4, Cod. 2.4.20 (‘Non minorem
auctoritatem transactioonum quam rerum iudicatarum esse recta ratione placuit’), Cod. 2.5.1,
Cod. 3.36.1, Cod. 4.21.17.1, Cod. 4.29.21, Cod. 6.58.15.5. These passages are mentioned by
Peterlongo, La transazione nel diritto romano, pp. 263-264.

18 Dig. 12.6.23.1.
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substituting the debt established by the judgement by means of an accepiilatio,
the ‘cause’ of which was not a compromise, but a gift or a novation.*

Other than in the expressly forbidden cases, as Rogerius says, individuals
were entitled to settle their disputes freely and according to their own will: ‘His
causis cessantibus, constat de reliquis posse transigi. Nam constat nostro arbitrio,
auctoritate nostra, a lite posse discedere’. This relationship between the con-
straints of the legal order and the free will of the parties must be emphasised:
it was only in certain areas —such as ecclesiastical property, feudal and family
law— that jurists were prepared to justify the limitation of the parties’ autono-
my by the specific needs of the legal order. For example, in the late fourteenth
century, the French doctor in utroque Gilles de Bellemere argued that disputes
over ecclesiastical property, feudal relations, fideicommissum and the division
of family property could not be compromised, stating that ‘in his plus considera-
tur turis potestas el iurts auctoritas, quam sola voluntas contrahentium’.>!

IV. THE LEGAL EFFECTS OF COMPROMISE

The issue of the legal effects of compromise was particularly delicate. In line
with classical Roman law, medieval jurists considered a compromise to be a

19 See Summa Trecensis, lib. 11, tit. 4 (De transactionibus), p. 29, no. 7; Summa Tubingensis
[Rogerius], lib. I, tit. 4 (De transactionibus), p. 68a, n. 6; Placentinus, Summa Codicis, lib. 11,
tit. 4 (De transactionibus), p. 48; Azo, Summa, liber secundus Codicis, rub. De transactionibus,
f. 14rb, n. 1; Ordinary gloss to Cod. 2.4.32, ad v. peremisti, and Ordinary gloss to Dig. 2.15.1,
ad v. neque finita; Goffredus de Trano, Summa super titulis Decretalium, lib. 1, rub. De trans-
actionibus, {. 61rb n. 1. Cynus de Pistorio, In Codicem, ad Cod. 2.4.32, {. 68, no. 2 approves of
Pierre de Belleperche’s opinion (expressed in his Lectura Codicis, ms. Cambridge, Peterhouse
College, 34, ad Cod. 2.4.32, {. 52ra-52rb) according to which after a final judgement is delivered
no compromise in arbitration (compromissum) is admissible either, since ‘res iudicata est finis
litis, & rei finitae non potest denuo finis imponi’. Baldus de Ubaldis, In Primum, Secundum, &
Tertium Codicis Libros Commentaria, ad Cod. 2.4.14, . 120vb, n. 5, by contrast, states that such
compromissum is valid when it includes the clause ‘non obstante prima sententia’. Baldus notes
elsewhere that as long as there is a dispute there can be a compromise, see Id., In Primam Di-
gesti Veteris Partem Commentaria, Venetiis, [Apud luntas], 1577, ad Dig. 2.15.11, second com-
ment (delivered in Padua in 1378, according to an editorial note), f. 166va, no. 3: “Tertio nota
quod ubi lis est, ibi transigi potest, quia de re dubia, & lite incerta’. See his detailed discussion
ibid., f. 166va-167ra, no. 3-9. On the relationship between res transacta and res iudicata in late
medieval legal scholarship, see Parini Vincenti, Transactionis causa, pp. 208-211.

50 Summa Tubingensis [Rogerius], lib. 11, tit. 4 (De transactionibus), p. 68a, no. 7. See also
the discussion by Placentinus, Summa Codicis, lib. 11, tit. 4 (De transactionibus), p. 48.

51 See D’Amelio, Indagini sulla transazione, p. 2, who refers to Aegidius Bellemerae, In
Tertiam Primi Decretalium Libri partem Praelectiones, Lugduni, Ad candentis Salamandrae
insigne, in vico Mercenario, apud Sennetonios fratres, 1548, ad X 1.36.8, {. 22rb, no. 3 and
notes that this was a traditional view.



DANTE FEDELE 369

naked pact (pactum nudum), which, under normal circumstances, gave rise
only to a defence and not to an action.’? In their analyses, they also placed the
discussion in the context of innominate contracts, which a passage by Paul
collected in the Digesta classified according to the scheme do ut des, do ut
Jacias, facio ut des and facto ut facias: these agreements would not produce
a mere defence, but either an actio praescriptis verbis for performance or, in
the case of facio ut des, an actio doli for damages (although the latter could
only be used if no other action was available).? In this context, jurists ten-
tatively classified compromise as either facio ut des (Bulgarus, Rogerius and
Placentinus, although the latter preferred to describe the abandonment of the
dispute as non facere) or do ut des (Johannes Bassianus, Hugolinus, Azo and
Accursius).? The latter solution, in particular, could be seen as guarantee-
ing the extinction of the original action and thus allowing the claimant to ex-
ercise the actio praescriptis verbis against the defendant who had not fulfilled
their obligation under the compromise. As Bassianus argued, the same result
could not be obtained if the abandonment of the claim was understood as a
Jacere, since in that case it would not correspond to an actual performance: in
fact, no one could oblige the claimant to desist forever (perpetuo desistere) and
thus prevent them from bringing their action again at a later date.>> However,

52 Summa Trecensis, lib. 11, tit. 4 (De transactionibus), p. 29, no. 6; Quaestiones de iuris sub-
tilitatibus, tit. VIII, n. 3-4, p. 35-36 (“Transigo igitur ut des mihi aliquid: huius pacti nomine non
esse actionem constat...”) and n. 9-10, pp. 38-39 (‘Nudum enim pactum invalidum est ad agen-
dum...’); Summa Tubingensis [Rogerius], lib. 11, tit. 4 (De transactionibus), p. 68a, no. 8 (‘Effectus
transactionis talis est quod parit solummodo defensionem et non actionem’); Placentinus, Summa
Codicis, lib. 11, tit. 4 (De transactionibus), pp. 49 (‘Nec enim ex transactionis pacto nasci potest
actio’); Azo, Summa, liber secundus Codicis, rub. De transactionibus, {. 14va, no. 8; Ordinary
gloss to Cod. 2.4.28, ad v. pacto (‘ltem nota quod hoc est regulare, quod ex nuda transactione non
datur actio’). The general principle is stated by Ulpian in Dig. 2.14.7.4: ‘nuda pactio obligatio-
nem non parit, sed parit exceptionem’. Azo pointed out that, in providing a defence, a compro-
mise had the same or even greater authority as a judgement, Summa, liber secundus Codicis, rub.
De transactionibus, f. 14vb, no. 11-12: ‘Novissime sciendum est transactionem paris autoritatis
esse cum sententia in excipiendo, maioris est: quia non retractatur transactio per appellationem.
Item transactio ipso iure tollit naturalem obligationem, non sententia...”.

5 Dig. 19.5.5.pr. The actio praescriptis verbis was so called because the special circum-
stances on the basis of which the action was granted were specified at the beginning of the
formula.

5 The discussion could be more complicated than that, leading for example to the defini-
tion of transactio as a ‘conventio continens duas pactiones, et non petendi et dandi’: see Petrus
de Bella Pertica [recte Jacques de Revigny], Lectura super Codice, Parrhisiis, Apud Galleotum
du Pré, 1519 [reprint Bologna, Forni, 1967], ad Cod. 2.4.28, f. 69vb-70ra, and Cynus de Pisto-
rio, In Codicem, ad Cod. 2.4.28, {. 66ra-66rb, n. 5, who both refer to previous jurists.

55 See D’Amelio, Indagini sulla transazione, pp. 17-19, who reports Hugolinus’ text on the
dissensio between Bulgarus and Bassianus, and also another text by Carolus de Tocco referring
the same dissensio to Irnerius and Placentinus. Azo, Summa, liber secundus Codicis, rub.



370 SOME NOTES ON COMPROMISE (TRANSACTIO)...

medieval jurists concurred with their sources in understanding the irrevo-
cable and definitive abandonment of a claim to be impossible, with the con-
sequence that, in the absence of reciprocity of performance, the compromise
could not qualify as a contract. If the defendant did not fulfil their obligation
under the compromise, the claimant usually could use not the actio praescrip-
tis verbis, but the original action (actio vetus, which in turn excluded the actio
doli); and if the defendant defended the action on the basis of the compromise
(exceptio transactionis), the claimant could respond with a rejoinder based on
fraud (replicatio doli) to assert the non-performance.>

The case described in Cod. 2.4.6.1 seems to confirm the general rule rather
than provide an exception. In the case, it was held that an heir was entitled
to an utilis actio praescriptis verbis in respect of a compromise entered into
by his deceased mother on a complaint of undutiful will (querela inofficiosi
testamentt), for which she had not received the agreed consideration for her
renunciation of the claim. The mother’s death had the effect of definitively
terminating the litigation, making her renunciation final and thus justifying
the attribution of a new action to her heir.>?

De transactionibus, f. 14va, no. 7 is particularly clear: ‘Ex parte vero actoris non datur actio
ex transactione... Et est ratio: quia actori superest vetus actio ad quam redire potest’. This
passage was later reproduced by Goffredus de Trano, Summa super titulis Decretalium, lib. 1,
rub. De transactionibus, f. 62rb-62va, no. 9, and by Henricus de Segusio, Summa aurea, lib.
I, rub. De transactionibus, p. 376, n. 5. For an examination of doctrinal sources up to Accursius,
see Treggiari, ‘Profili storici della transazione’, pp. 345-350.

56 On exceptio compromissi and replicatio doli, see Cod. 2.4.28.1, in which it is said that
‘ex pacto non potuit nasci actio’; this mechanism is evoked by Rogerius, see Summa Tubin-
gensis [Rogerius), lib. 11, tit. 4 (De transactionibus), p. 68b, no. 10. See also Odofredus, In pri-
mam Codicis partem, ad Cod. 2.4.28, {. 76vb, n. 7: ‘non datur actio ex pacto transactionis cum
prima actio non est sublata’. An overview of the different opinions on this issue can be found
in Pistorio, Cynus de, In Codicem, ad Cod. 2.4.28, {. 66ra-66rb, no. 5. Ibid., {. 66va-66vb, no.
8, Cynus asks whether an actio praescriptis verbis can result from a compromise: following the
traditional view, he states several times that transactio is a pact from which no action results,
because abstention from action is unenforceable (‘quia si non peto hodie, possum petere
cras’). However, he posits a special case: if in a compromise one does not undertake not to
act, but only to promise not to act, and then one makes this promise, the obligation is consid-
ered to have been fulfilled and therefore one can act praescriptis verbis if the other party fails
to fulfil their obligation. Later, Bartolus considers transactio to be a contractus innominatus
producing only an exceptio, see Bartolus de Sassoferrato, In Primam Codicis Partem (Omnia,
quae extant, opera, t. VII), Venetiis, Apud luntas, 1596, ad Cod. 2.4.28, {. 56rb, no. 6-8 and
f. 56vb-57ra, n. 20-21.

57 See for instance Summa Tubingensis [Rogerius], lib. 11, tit. 4 (De transactionibus),
pp- 68a-68b, no. 8, which regarding Cod. 2.4.6.1 notes that the actio praescriptis verbis ‘non
competerel matri si ipsa viveret, quia regressum ad querelam [sc. inofficiosi testamenti] habe-
ret’. Regarding Cod. 2.4.33.1 we read that ‘ipsa datione pactum obligatorium fecit’. See also
Placentinus, Summa Codicis, lib. 11, tit. 4 (De transactionibus), p. 49.
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We can thus see that, in the eyes of medieval jurists, the purpose of a com-
promise was the definitive cessation of a dispute, which however could not
be achieved on the basis of the agreement alone.’ The fact that the abandon-
ment of the dispute was usually not considered final and the corresponding
possibility of reviving the actio vetus show that, however successful the nego-
tiation of a compromise may have been in practice (the evaluation of which
requires context specific studies), in principle this alternative dispute resolu-
tion process could sometimes prove ineffective in fulfilling its function — that
of definitively resolving a dispute by replacing the old relationship with an
entirely new discipline.®

In order for a ‘naked pact’ to become binding and lead to an action, a
vestimentum was needed.®® Two vestimenta in particular were discussed in
relation to compromises. The first was when a party’s performance ‘dressed
up’ the pact rei interventu — a condition that, as we have just seen, the mere
abandonment of an action did not satisfy, since it required the delivery (datio)
of the promised thing (typically by the defendant). Cod. 2.4.33, for example,
discusses the case of a claimant who, in place of the farm he claimed, had
received another piece of land, supposedly free of encumbrances; having sub-
sequently discovered that the land was in fact encumbered or partially be-
longed to a third party, he was held to be entitled to sue his counterpart in an
actio praescriptis verbis arising out of the compromise, on the assumption that
the delivery of the land had ‘dressed up’ the pactum transactionis and turned
it into a contract.®! On the other hand, according to Placentinus, a defendant
who had performed his obligation under a compromise and was again sued by
the claimant for the same claim was entitled to both the exceptio transactionis

58 See Azo, Summa, liber secundus Codicis, rub. De transactionibus, f. 14va, no. 8: “... licet
actor destiterit ad tempus, vel proposuerit desistere in perpetuum, non sufficit: quia hoc agebatur
inter utrunque eos ut in perpetuum desisteret... sed hic non videtur causa secuta’. For later ju-
rists, see the sources cited by Treggiari, ‘Profili storici della transazione’, p. 354.

59 Tt was only from the late fifteenth century onwards that jurists began to recognise the
full bilateral nature of the contract of compromise and the quality of the claimant’s and defen-
dant’s procedural rights, who now were understood as assuming reciprocal obligations, albeit
of different content: see Treggiari, ‘Profili storici della transazione’, pp. 356-360, and Parini
Vincenti, Transactionis causa, pp. 36-49.

%0 On pactum nudum and the theory of vestimenta in medieval ius commune, see 1. Biroc-
chi, Causa e categoria generale del contratto. Un problema dogmatico nella cultura privatistica
dell’eta moderna. I. Il Cinquecento, Turin, Giappichelli, 1997, chap. 1, and R. Volante, I/ siste-
ma contrattuale del diritto comune classico. Strutture det patti e individuazione del tipo. Glossa-
tort e ultramontani, Milan, Giuffre, 2001, especially chap. 3, 4 and 7, with further references.

61 Summa Tubingensis [Rogerius], lib. I1, tit. 4 (De transactionibus), p. 68b, no. 9, citing
this case, notes that ‘non enim hoc ipso pacto se obligavit tantum, sed ipsa datione pactum
obligatorium fecit. Quod generale est in omnibus transactionibus, ubi aliquid datur’.
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to stay the action and the condictio to recover the amount paid or the goods
delivered under the compromise.©2

A compromise also became binding and enforceable when it was ‘clothed’
in the form of a stipulatio Aquiliana. This form consisted of a novation, by
stipulation, of the original debt claimed, followed by a formal release (accep-
tilatio), thus extinguishing the actio vetus once and for all.®® In this case, if
the defendant failed to perform their new obligation under the compromise,
since the original action was no longer available the claimant could sue them
with an actio ex stipulatu or another action.®* By means of a stipulation, a
clause could also be included in the agreement stating that the party who
did not fulfil their obligation had to pay a penalty to the other party; jurists
recommended this clause in particular to defendants who were negotiating
a compromise.® A rato manente pacto clause could be added, too, whereby

62 Placentinus, Summa Codicis, lib. 11, tit. 4 (De transactionibus), p. 49, amended with ms.
Diisseldorf, Universitits- und Landesbibliothek, E 9a, f. 49ra: ‘Porro ei cui transigitur non tan-
tum exceptio competit sed et conditio datur, si transactioni facte non statur’. See also Ordinary
gloss to Cod. 2.4.28, ad v. pacto.

63 Dig. 2.15.2 and 4, Cod. 2.4.15. Tt is known that in the Middle Ages stipulatio was no
longer the formal verbal contract of classical Roman law, but was a written contract, incorpo-
rated in a (notarial) document, see G. Astuti, s.v. ‘Contratto (dir. interm.)’, in Enciclopedia del
diritto, vol. IX, Milan, Giuffre, 1961, pp. 761-762; Treggiari, ‘Profili storici della transazione’,
p. 340-341, note 80; and R. Zimmermann, The law of obligations. Roman Foundations of the
Civilian Tradition, Oxford, Oxford University Press, 1996, pp. 78-82 and 546-547. In classi-
cal Roman law, the written form was not required for a simple pactum transactionis, see Cod.
2.4.5 (enacted in 227) and Cod. 2.4.28 (enacted in 294), although in 528 Justinian required the
written form, on pain of invalidity, for some ‘contractus... quos in scriptis fieri placuit’, among
which he mentioned transactio. This norm could be interpreted as evidence that the high
medieval assimilation of pacta and coniractus had by then already been achieved, or it could
be interpreted as allowing the parties to choose the written form (in which case only this form
would be compulsory): see G. Astuti, I contratti obbligatori nella storia del diritto italiano. I.
Parte generale, Milan, Giuffre, 1952, pp. 108; Treggiari, ‘Profili storici della transazione’, p. 324;
and Cozza, Pro bono pacis, pp. 61-62.

o4 Summa Trecensis, lib. 11, tit. 4 (De transactionibus), p. 29 n. 6; Summa Tubingensis [Rog-
erius], lib. 11, tit. 4 (De transactionibus), p. 68b, no. 10; Placentinus, Summa Codicis, lib. 11,
tit. 4 (De transactionibus), p. 48 (who only mentions the actio de dolo); Azo, Summa, liber
secundus Codicis, rub. De transactionibus, f. 14va, no. 7 (who excludes the actio de dolo and
attributes to the claimant either the condictio ob causam or the actio praescriptis verbis ad in-
teresse quast do ut des); Odofredus, Lectura in primam Digesti Veteris partem, ad Dig. 2.15.2,
f. 92vb, no. 1, and Id., In primam Codicis partem, ad Cod. 2.14.15, {. 73vb, no. 2. See also the
discussions by Jacques de Revigny, Lectura super Codice, ad Cod. 2.4.28, f. 69vb-70rb and
Cynus de Pistorio, In Codicem, ad Cod. 2.4.28, {. 66va-67ra, n. 7-12.

05 This inclusion of a penalty is provided for, or even suggested, in Dig. 2.15.15 and 16,
and in Cod. 2.4.37, 40 and 41. It is recommended in particular to defendants by Vivianus
Tuscus, in his casus to Dig. 2.15.15, and in several later comments on this lex.
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the compromise was not extinguished by the payment of the penalty, which
in some cases allowed the performing party to cumulate the penalty with the
performance due.%

The scope of a compromise was another aspect that needed clarification.
Dig. 2.15.9.1 lays down the rule that ‘whatever compromise is made, it shall
be deemed to relate only to those matters which the parties to the agreement
have settled’.%” As a rule, therefore, such agreements covered only those rela-
tions over which the parties had expressed their intention to settle, with the
result that, in the event of new litigation, an exceptio transactionis could be
validly invoked in respect of all the dispute claims included in the agree-
ment, but not in respect of other claims which might exist between the same
parties. However, different situations could arise. Rogerius and later jurists
distinguish between a transactio specialis, which refers only to the disputes
expressly mentioned in the agreement, and a transactio generalis, which in-
stead embraces all legal relationships between the parties, and they examine
the various relations that may exist between the object of the claim (peti-
tio) and the object of the compromise on the basis of the rule stated in Dig.
2.15.9.1.%8 The solution proposed by Azo seems to have been particularly
successful: in his view, if both the petitio and the transactio were specific, or
if one was specific and the other general, the exceptio transactionis could be
invoked only in those future disputes which related to the specific relations
mentioned in one (or both) of them. If, on the other hand, both the petitio and
the transactio were general, the exceptio transactionis could be invoked in

% The possibility of cumulating penalty and performance was discussed from the late thir-
teenth century onwards. On this issue, Cynus de Pistorio, In Codicem, ad Cod. 2.4.17, {. 62vb-
63ra, no. 1 refers to a distinction drawn by Pierre de Belleperche: ‘aut poena promissa succedit
loco particularis interesse, aut succedit loco totius interesse. Primo casu... utrunque possum
petere... Secundo casu... ubi poena est magna, ita quod postest succedere loco totius inter-
esse... altero debeo esse contentus...” (other sub-distinctions follow; for Belleperche’s version,
see his comment on the same lex in his Lectura Codicis, ms. Cambridge, Peterhouse College,
34, f. 48va). In the sixteenth century this cumulation was excluded, see Parini Vincenti, Trans-
actionis causa, pp. 230-241.

67 See also Dig. 2.15.9.3: ‘Where someone not yet certain that he has the complaint to set
aside his father’s will as unduteous makes by pact a compromise with rival claimants relating
to other matters, the pact will operate as a bar only in respect of matters as to which the inten-
tion of the parties can be proved. Even though the person making the transactio was more than
twenty-five, it will operate as a bar only with respect to matters of which there is proof of inten-
tion. For where he afterward discovers that actions are available to him in respect of certain
matters, it is not fair that these should be destroyed by the pact in that they refer to matters to
which it is not shown that he had given consideration’.

68 Summa Tubingensis [Rogerius], lib. 1L, tit. 4 (De transactionibus), p. 68b n. 11, Placenti-
nus, Summa Codicis, lib. 11, tit. 4 (De transactionibus), p. 48.
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any future dispute between the parties, unless the defendant in the original
action had fraudulently concealed some relevant fact from the claimant. On
this point, Azo refers to Dig. 2.14.35, which presents the case of a brother
and sister who, after dividing their mother’s inheritance with a third sibling,
learned that the latter —the only one present at the time of their mother’s
death— had taken gold coins which had not been mentioned in the deed of
division. Answering the question whether an action in respect of the money
taken was available to the other two siblings, Modestinus replied that they
could indeed seek to recover a portion of the money; moreover, should a de-
fence based on the general pact be raised against them, since they had made
the agreement (transegerunt) in ignorance of the fraud committed by their
brother, a replicatio doli could successfully be pleaded.®

Another passage cited by Azo in his discussion (Cod. 2.4.31) says that
when a compromise has been reached on a clearly defined matter, and it has
been declared in said compromise that ‘nothing more is to be demanded’,
even if the words ‘on account thereof (eo nomine)” have not been added, a
cause of action on other disputed matters remains unaffected. In his gloss to
this passage, Accursius first speculated that, while the same cause of action
was precluded for the same matter in dispute, another cause of action could
be allowed; but he went on to refute this idea on the basis of several argu-
ments attributed to Hugolinus, the first of which was that if both the petitio
and the transactio were general, the latter was harmful in all cases, even
in those that had not been though of.7 This view was severely criticised by
later jurists, including Cynus de Pistorio and Bartolus, who reaffirmed the
rule that the intention of the parties always had to be verified and that it
determined the scope of a compromise. On this point, Cynus also reports

%9 Azo, Summa, liber secundus Codicis, rub. De transactionibus, f. 14rb, n. 7: ‘Quis sit effec-
tus transactionis? Et quidem ex ea datur exceptio in omni causa ex qua agebatur. Si ergo genera-
lis erat petitio et generalis est transactio facta, obstat exceptio in omnibus, ut j. e. l. sub pretextu
[Cod. 2.4.19] et 1. eo. 1. non est [Dig. 2.15.12], nisi reus doli [recte dolo] occultaverit speciem, in
qua deceptus est actor, ut ff. de pac. L. tres [ Dig. 2.14.35]. Si autem generalis est petitio et de spe-
cie transactio: nocet exceptio in ea specie tantum. Idem est et si specialis est petitio et generalis
quantum ad verba sit transactio, ut j. eo. 1. si de certa [Cod. 2.4.31] et ]. eo. |. age [Cod. 2.4.3] et
ff. eo. I. cum aquiliana [Dig. 2.15.5] et l. qui cum tutoribus § ulti. [Dig. 2.15.9.3] et ]. ad velle. L.
iubemus [Cod. 4.29.21]. Si autem utrunque speciale fuit, et hic sine dubio idem, ut ff. de pac. l. si
unus § ante omnia [Dig. 2.14.27.4]. This view was later adopted, among others, by the Ordinary
gloss to Dig. 2.15.9.3, ad v. de quo; Goffredus de Trano, Summa super titulis Decretalium, lib. 1,
rub. De transactionibus, {. 62rb, n. 9; Innocent 1V, In quinque libros Decretalium apparatus, ad X
1.36.1, f. 105va, n. 2; and Henricus de Segusio, Summa aurea, lib. 1, rub. De transactionibus, p.
376, n. 5. See De Luca, La transazione, pp. 178-180.

70 Ordinary gloss to Cod. 2.4.31, ad v. quaestionibus: ‘Prima, quia ubi est generalis petitio
& transactio, nocet in omnibus omnino: etiam de quibus non cogitavi...”.
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the exception to this rule recognised by Pierre de Belleperche in the case
of a specific petitio and a general transactio: on the basis of the said rule,
Belleperche did not exclude that the effects of a compromise could extend
to all relations between the parties, if the wording of the agreement seemed
clearly to indicate this.”

V. THE REVOCATION OF A COMPROMISE (/US POENITENDI)
AND ITS RESCISSION FOR LESION BEYOND MOIETY (LAESIO AENORMIS)

A constitution by Diocletian and Maximian from 294, collected in Cod. 2.4.39,
expressly excluded the right of the parties to revoke a compromise (ius poeni-
tendi): even if one of them repented their agreement, they were not permitted
to go back on it and renew the suit. Medieval jurists initially took the view that
this constitution, which contradicted what they considered to be the general
rule that ius poenitendi was always allowed for innominate contracts, was in-
tended to help put an end to disputes.” This view was grounded in the content
of a rescript by Emperor Philip of 244, which urged the recipient to abide
by her agreement, stating that ‘there will be no end to litigation if it becomes
easy to depart from compromises entered into in good faith’.” Jacques de
Revigny put forward a different opinion, later adopted by Cynus de Pistorio,
which drew on the categorisation of the compromise as a pactum liberato-
rium: in his view, while revocation was always possible in the case of pacta
obligatoria, in the case of pacta liberatoria it was only possible for the person
discharged from the debt (because ‘everyone is free to renounce the favour
they have received’); the (former) creditor, on the other hand, could no longer
reverse their decision, although in any case a compromise could be abandoned
with the consent of both parties.”

71 Cynus de Pistorio, In Codicem, ad Cod. 2.4.19, f. 67va, n. 6 (‘ubi ratio seu virtus recti
sermonis demonstrat’), who refers to Pierre de Belleperche, Lectura Codicis, ms. Cambridge,
Peterhouse College, 34, ad Cod. 2.4.19, {. 51va-51vb.

2 Summa Tubingensis [Rogerius], lib. 11, tit. 4 (De transactionibus), p. 68a, n. 7: ‘A qua
[sc. lite] si discesserimus, amplius ad eam redire non possumus’. Among later comments, see
for example Cynus de Pistorio, In Codicem, ad Cod. 2.4.39, f. 68vb, n. 1: ‘Quid est ergo ratio
diversitatis, quia hic non potest poenitere, cum sit contractus innominatus. Scholaris nescivit
respondere. Doctores tamen de Bononia responderunt per 1. sup. eo. 1. fratris [Cod. 2.4.10],
scilicet quia speciale est in transactione ut sit litium finis’. See also Johannes Baptista de Cac-
cialupis, De transactionibus, quaestio 11, unfoliated.

7 Cod. 2.4.10. See the Ordinary gloss ad v. nullus: ‘Si liceret recedere a transactione,
eadem ratione ab aliis [sc. a sententia et iusiurando]: & sic nullus remaneret finis’.

7 See Jacques de Revigny, Lectura super Codice, ad Cod. 2.4.28, f. 70va; Cynus de Pis-
torio, In Codicem, ad Cod. 2.4.28, {. 67ra, n. 15 (who mentions the principle ‘licet cuique
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Another constitution by Diocletian and Maximian (Cod. 2.4.20, issued in
293) stated that compromises had the same force as adjudications, because
‘nothing so much harmonises with good faith among men as that their agree-
ments be upheld’. Although they agreed on the latter principle,” medieval ju-
rists pointed out that the similarity between an adjudication and a compromise
was limited to the fact that both decided a dispute and provided a defence,
while in other respects (such as the right of appeal or the provision of an action)
they differed considerably.?

The stability of transactio was further promoted by the rule, laid down by
both civil and canon lawyers, that —contrary to what happened with contracts
of sale and other contracts of good faith— a compromise could not be rescind-
ed on the grounds of a lesion exceeding half of the just price (or ‘lesion be-
yond moiety [laesio enormis, laesio ultra dimidium]’).”” The main source for

favori suo renunciare’); and ibid., ad Cod. 2.4.39, f. 68vb, n. 1 (who justifies the fact that it is
impossible for the creditor to revoke his decision by saying that this ‘est speciale liberationis’).
On the revocation of a compromise based on the consent of both parties, see Cod. 2.4.14 (the
Ordinary gloss ad v. agi says: ‘quia fit ex consensu transactio, & ideo contrario consensu tolli-
tur’) and Cod. 2.4.40.

7 In general, on the principle that pacts should be observed, see Kantorowicz, Studies in
the Glossators, pp. 134-135; R. Weigand, Naturrechislehre der Legisten und Dekretisten von
Irnerius bis Accursius und von Gratian bis Johannes Teutonicus, Munich, Max Hueber Verlag,
1967, p. 100-106; P. Bellini, L'obbligazione da promessa con oggetto temporale nel sistema
canonistico classico con particolare riferimento ai secoli XII e XIII, Milan, Giuffre, 1964; J.
Gordley, ‘Good faith in contract law in the medieval ius commune’, in Good Faith in Euro-
pean Contract Law, ed. R. Zimmermann and S. Whittaker, Cambridge, Cambridge University
Press, 2000, pp. 93-117; P. Landau, ‘Pacta sunt servanda, Zu den kanonistischen Grundlagen
der Privatautonomie’, in “Ins Wasser geworfen und Ozeane durchquert”. Festschrift fiir Knut
Wolfgang Norr, ed. M. Ascheri et al., Kéln/Weimar/Wien, Bohlau, 2003, pp. 457-474; and W.
Decock, Theologians and Contract Law. The Moral Transformation of the lus Commune (ca.
1500-1650), Leiden/Boston, Martinus Nijhoff, 2013, pp. 105-214, with further references.

7 Cod. 2.4.20; Azo, Lectura, ad Cod. 2.4.20, p. 84; and Ordinary gloss to Cod. 2.4.20, ad
V. non minorem.

77 Here 1 follow Decock, Theologians and Contract Law, p. 230, note 816, who uses this
translation based on art. 2589 of the Louisiana Civil Code, where this phrase denotes ‘the
same case that in the civilian tradition has become known as “laesio enormis™. More gener-
ally, on the doctrine of laesio enormis or ultra dimidium and its main sources (i.e. Cod. 4.44.2
and Cod. 4.44.8 in Roman law, and X 3.17.3 and 5 in canon law), see Gordley, J., ‘Equality
in Exchange’, California Law Review, 69/6, 1981, pp. 1587-1656, at 1638-1645; Baldwin,
J.W.,, ‘The Medieval Theories of the Just Price: Romanists, Canonists, and Theologians in the
Twelfth and Thirteenth Centuries’, Transactions of the American Philosophical Society, 49/4,
1959, p. 3-92; Kalb, H., Laesio enormis im gelehrten Recht. Kanonistische Studien zur Liision-
sanfechtung, Wien, Verlag des Verbandes der wissenschaftlichen Gesellschaften Osterreichs,
1992; and Decock, Theologians and Contract Law, pp. 529-535, with further references. The
basic idea was that the seller who had sold his good for less than half the just price was entitled
to a remedy, although it was up to the buyer to decide whether to rescind the contract or to pay
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this rule was found in a passage by Quintus Cervidius Scaevola, collected in
Dig. 36.1.80.16, which presents the case of the heir of a testator who had been
charged to restore, after his death, the entire inheritance to the beneficiaries of
the fidetcommissum. The heir transferred only a small amount to the beneficia-
ries, alleging that there was no more in the estate. Since documents were later
discovered, which showed that the inheritance was four times what the heir
had paid, the question arose whether he could be sued for the residue under
the fideicommussum, and the answer was that he could, provided that no com-
promise had been reached with him. Accursius justified the latter solution on
the grounds that a compromise would enable the parties to reach a consensual
solution and avoid the uncertain outcome of a litigation, adding that, if every
compromise in which one party received less than half the value of the good or
credit in dispute were annulled, ‘almost all compromises would be rescinded’.

Thirteen-century canon lawyers like Vincentius Hispanus, Johannes Teuton-
icus, Tancredus and Bernardus Parmensis also refer to this lex in their glosses
to two decretals by Innocent I1I that contain references to a sale for less than
half the just price. The first, collected in X 3.17.5, declared null and void a
simulated contract of sale which concealed a real estate annuity contract un-
der which the property was to be redeemed after a period of seven to nine
years for ‘scarcely half the just price (vix dimidiam iusti praetii)’, because this
amounted to a usurious loan. The second decretal (X 3.17.6) allowed the seller
who had suffered a loss ‘in excess of half the just price (ultra dimidiam iusti
pretii)’ either to receive the additional value of the good or to have the contract
rescinded, at the discretion of the buyer. The above-mentioned canonists stated
that this rule did not apply to compromises, and supported the view that these
agreements should remain valid despite the inadequacy of the consideration by
arguing that ending such a dispute greatly benefited both parties.”

the extra value of the good. The remedy was also extended to the buyer who had bought at an
excessive price, and then also to other contractus bonae fidei.

8 Ordinary gloss to Dig. 36.1.80.16, ad v. posse: ‘Sed certe non per hoc fuit deceptio ultra
dimidiam: quia dubius eventus fuit remissus. Est enim dubius iudicij eventus, ut s. de pecul.
quod debetur [Dig. 15.1.51]. Alias fere omnes transactiones rescinderentur’.

7 See Vincentius Hispanus, gloss to Comp. Il 3.14.1 (= X 3.17.5), ad v. contingebat, ms.
BAV, Vat. lat. 1378, . 66va: ‘... Secus in transac ‘cione’. Tenet enim transaccio licet *quis*
decipiatur «ultra» dimidiam iusti precii... Et est expressum quia si post transaccionem inve-
niuntur publica instrumenta per que apparet quod deceptus fuit in quadruplum transigens, non
tamen rescinditur transaccio, ff. ad Trebelli. Lucius § ult. [Dig. 36.1.80.16]. Et ‘est’ ratio in
transaccione quia hoc ipsum, quod a lite receditur, magnum commodum est, unde indebitum
solutum ob transaccionem non repetitur, ff. de condit. inde. in summa [Dig. 12.6.65]...". ™"
quid ms. With minor changes and an addition at the end, Johannes Teutonicus reproduced
this gloss when he glossed the same caput, ad v. contingebat (see Kenneth Pennington’s work-
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In the notarial literature, Rolandinus de Passageriis also expressly accept-
ed the inadequacy of the consideration in a compromise, illustrating his point
with the example that a claim of 100 could be settled for 10 or even less,
in order to avoid the uncertainties of litigation.8® This point of view became
widespread among later jurists,?! although Bartolus —and perhaps Revigny
before him— argued that a distinction should be made as to whether, in de-
termining the existence of a lesion beyond moiety, reference should be made
to the actual value of the good or credit in dispute, or whether the burdens and
risks of the litigation should be taken into account: while excluding rescis-
sion for a lesion exceeding half of the actual value, he allowed it if the lesion
exceeded half of the foreseeable outcome of the dispute.

in-progress edition of Johannes’ apparatus to Compilatio I11, books 3 to 5, at http://legalhis-
torysources.com/edit301.htm); with another addition, the gloss was included by Tancredus in
his Ordinary apparatus to Compilatio tertia, ad v. canonem (ms. BAV, Vat. lat. 1377, {. 2311b).
Bernardus Parmensis reproduced it in his Ordinary apparatus to the Liber Extra, under the
subsequent decretal (X 3.17.6 [= Comp. I1I 3.14.2]), ad v. restituerent.

80 See Rolandinus de Passageriis, Summa, pars I, cap. 4, rub. De transactionibus & alijs
modis de quibus ab actione transigitur, f. 108v, in the commentary, after explaining that transactio
involves a consideration, with reference to Cod. 2.4.38: ‘Et ideo quod dicit aliquo [sc. dato, vel
retento, vel promisso] intellige etiam modico, quia si erat de centum vel de re valente centum,
potest fieri transactio pro decem vel pro minori, nec potest dicere transigens se deceptum, quia
transigit super incerto, & in hoc differt a donatione...”. See Cozza, Pro bono pacis, p. 45.

81 See for example Jacobus de Arena, Commentarii in universum ius civile, Lugduni, Im-
pensis honesti viri Hugonis a Porta, 1541 [reprint Bologna, Forni, 1971], ad Cod. 4.44.8,
f. 29rb; Pierre de Belleperche, Lectura Codicis, ms. Cambridge, Peterhouse College, 34, ad
Cod. 4.44.2, {. 144rb; Dynus de Mugello, quaestio on Dig. 36.1.80.16, ms. BAV Borgh. 274, {.
94ra; Albericus de Rosciate, In Secundam Infortiati Partem Commentarij, Venetiis, [Societas
aquilae se renovantis], 1586 [reprint Bologna, Forni, 1978], ad Dig. 36.1.80.16, {. 162va, n. 1;
Id., In Secundam ff. Novi partem Commentarij, Venetiis, [Societas aquilae se renovantis], 1585
[reprint Bologna, Forni, 1982], ad Dig. 45.1.36, f. 29va, n. 1. On later canon lawyers and moral
theologians, see W. Decock, “Transacciones (DCH)’, Max Planck Institute for Legal History
and Legal Theory Research Paper Series, 3, 2021, pp. 10-11 (available at hitps://papers.ssrn.
com/sol3/papers.cfm?abstract_id=3815785); the author has recently published an expanded
version of this paper, W. Decock, “‘For the Sake of Mental Health and Mutual Peace”: The
Transactio-Agreement in Early Modern Law and Theology’, in The Learned and Lived Law.
Essays in Honor of Charles Donahue, ed. E. Papp Kamali, S. Lettmaier and N. Hatzimihail,
Leiden/Boston, Brill/Nijhoff, 2025, pp. 140-158.

82 Bartolus de Sassoferrato, In Secundam Digesti Novi Partem (Omnia, quae extant, opera,
t. V1), Venetiis, Apud luntas, 1596, ad Dig. 45.1.36, {. 15vb, n. 5: ‘Sed est differentia in modo
aestimandi, quia in transactione aestimatur dubius eventus litis ad hoc ut videatur, an quis sit
deceptus ultra dimidiam iusti praecij. Nam illius dubij eventus ratio venit in aestimatione, non
autem aestimabitur quantum erat in veritate, unde respectu veritatis poterit esse deceptus ultra
dimidiam iusti praecij’. See also Id., In Primam Codicis Partem, ad Cod. 4.44.2, {. 153va, n. 7:
‘Tamen est advertendum, quod si in transactione aliquis est deceptus ultra dimidiam valoris
rei, tunc non haberet locum in ista materia, ut d.1. Lucius § fi. [Dig. 36.1.80.16], sed tunc habet
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VI. VOLUNTARY AND COMPULSORY COMPROMISE

Medieval jurists were concerned not only with voluntary compromise but also
with compulsory compromise (transactio imperata), i.e. a form of dispute settle-
ment into which the judge obliged the parties to a lawsuit to enter. Their dis-
cussion was inspired in particular by certain passages of Roman, canon and
Lombard law.33

In the Digesta, a fragment by Ulpian reports the question, asked by Salvius
Julianus in relation to a dispute between two usufructuaries, as to why the prae-
tor ‘should... allow the parties to reach the stage of an armed quarrel, when
he has the power to settle their differences by exercising his jurisdiction (quos
potest turisdictione sua componere)’. The term used here is componere, and com-
positio, although it is not a judicial decision, can be interpreted as a solution
imposed on the parties by the judge.8* Another fragment, by Salvius Julianus
himself, is more general and deals with cases of debt recovery and property
claims. Here the jurist, after citing the view of those who have ruled out the
possibility of forcing a claimant to limit his claim to a part of it, replies that ‘the
praetor is commended for his humanity if he compels (compulerit) the claimant
to accept what he is offered, since it is part of his duty to reduce litigation’.85

Two canons of the distinctio 90 in Gratian’s Decretum gave the bishop the
power to establish concord (concordia) or peace (pax) between clerics or fri-
ars in dispute with each other, while a third canon gave the local priest the
authority to excommunicate people who, divided by hatred and prolonged
quarrels, stubbornly refused to cease hostilities and make peace even after
being admonished to do s0.% In fact, as later papal letters also attest, Chris-

locum, quando est deceptus ultra dimidiam illius quod valebat ille dubius eventus litis, arg. ad
hoc, quod habuistis no. in l. per diversas in gl. magna s. man. [Cod. 4.35.22]". Although Cynus
de Pistorio, In Codicem, ad Cod. 4.44.2, f. 263va, n. 16 and Albericus de Rosciate, In Primam
Codicis Partem Commentarj, Venetiis, [Societas aquilae se renovantis], 1586 [reprint Bologna,
Forni, 1979], ad Cod. 4.44.2, {. 230ra, n. 8 attribute this opinion to Revigny, it is not found in
the latter’s comment on this lex, see Jacques de Revigny, Lectura super Codice, ad Cod. 4.44.2,
f. 201ra. Bartolus’ opinion was criticised by Baldus, In Quartum & Quintum Codicis Libros
Commentaria, Venetiis, Apud luntas, ad Cod. 4.44.2, {. 115rb, no. 7-8 and by Bartolomeus de
Saliceto, In Tertium & Quartum Codicis Libros, Venetiis, Sub insigne Aquilae renovantis, 1574,
ad Cod. 4.44.2, f. 206vb-207ra, no. 6-7.

83 This section is based on D’Amelio, Indagini sulla transazione, chap. 3, who provides a
detailed analysis of transactio imperata.

8 Dig.7.1.13.3.

5 Dig. 12.1.21.

86 d. 90, c. 1 (‘Discordantes clericos episcopus vel ratione, vel potestate ad concordiam
trahat; inobedientes sinodus per audientiam dampnet’), 7 (‘Studendum est episcopis, ut dis-
sidentes fratres, sive clericos, sive laicos, ad pacem magis quam ad iudicium cohortentur’) and
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tian doctrine favoured the peaceful settlement of disputes, both within the
Church, in order to prevent the good reputation of religious institutions from
being damaged by litigation, and in society as a whole, on the assumption that
an agreement could be reached more cheaply and quickly than a judgement,
and could provide better conditions for a lasting solution to a dispute.8?
Finally, in Lombard law, two capitula by Charlemagne and Louis the Pious
sought to prevent the exercise of private vengeance by providing that parties
to a dispute be forced to conclude a peace even against their will.# It is worth
noting that, in the context in which these rules were enacted, this form of settle-
ment was not intended as an alternative to any kind of legal proceedings before
the ordinary courts, but rather as an alternative to the practice of private ven-
geance: it was designed to protect public order against violations caused by the
use of private violence.?” Later collected in the Lombarda, these capitula led
glossators to state the rule that ‘delinquentes ad pacem cogi’ or that ‘homines
ad faciendam vel recipiendam composicionem cogendos’.*® The debt that the

9 (‘... quicumque odio aut longinqua inter se lite dissenserint, et ad pacem revocari diuturna
nequiverint obstinatione, a sacerdotibus civitatis primitus arguantur. Qui si inimicitias depo-
nere pernitiosa intentione noluerint, de ecclesiae cetu iustissima excommunicatione expel-
lantur’). The Ordinary gloss to the latter, ad v. excommunicatione, says: ‘Videtur tamen, quod
primo iudex saecularis coget eos ad concordiam: & si hoc non sufficiat, quod tunc excommu-
nicabuntur 17 q. 4 de presbyterorum: C. 17, q. 4, c. 23, &c.’.

87 See Murauer, Zwei Formen der giitlichen Streitbeilegung’, pp. 39-41, who cites a de-
cretal by Alexander III collected in Comp. I 3.26.9= X 3.30.9 (‘mandamus, consulimus et hor-
tamur, quatenus... pacifice componatis, ne pro huiusmodi contentionibus fama vestrae reli-
gionis valeat denigrari’), a letter by Innocent Il dated 8.2.1199, in Die Register Innocenz’ IlI.,
1. Band, I. Pontifikatsjahr, 1998/99, ed. O. Hageneder and A. Haidacher, Graz/Kéln, Verlag
Hermann Boshlaus Nachf., 1964, p. 819 (‘maluimus tamen etiam personaliter ad pacem intend-
ere ac causam ipsam amicabili compositione sopire, quam iudicio terminare’) and another letter
by the same pope dated 5.6.1208, Die Register Innocenz’ I1l., 11. Band, 11. Pontifikatsjahr,
1208/1209, ed. 0. Hageneder and A. Sommerlechner, Wien, Verlag der Osterreichischen Akad-
emie der Wissenschaften, 2010, p. 145 (‘controvesiam ipsam concordia potius quam iuditio
terminari, compositionem huiusmodi de partium conniventia inter vos duximus faciendam’). On
the tradition of Christian morality to refrain from quarrels —held to be sources of sin— and to
seek peace or concord, see De Luca, La transazione, pp. 15-18.

88 See M., Kar, 20 (... et distringantur ad pacem etiamsi noluerint; et si aliter pacificare
noluerint, adducantur in nostram presentiam’) and Lud. 18 (‘comes... compositionem solvere
et faidam per sacramentum pacificare faciat...”).

89 See Buccomino, D., Studi sulla transazione penale nell’opera di Alberto da Gandino e
Angelo Gambiglioni. Prime indagini sulla composizione amichevole delle liti nell’eta di diritto
comune, Rome, Aracne, 2020, pp. 85-91.

90 Lomb. 1.40.2 and 1.9.32, respectively, in the 1537 Venetian edition, which includes
glosses by Carolus de Tocco and a commentary by Andreas Bonellus de Barulo. For the refer-
ences of the two quotes in the text, see D’Amelio, Indagini sulla transazione, p. 88, note 33;
see also ibidem, pp. 89-90 for the contrasting interpretations of the judge’s role by Carolus de
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juristic discussion of this issue owed to Lombard law was still acknowledged
in the middle of the fourteenth century, when, for instance, Albericus de Ro-
sciate commented on Ulpian’s above-mentioned fragment.”

While canonists were more inclined than civilians to accept the compulsory
settlement of disputes, civil lawyers also debated the issue extensively from
the early thirteenth century on, wondering whether the judge’s office should be
limited to advising or persuading the parties to reach a compromise, or whether
he had the authority to force them to settle. Interestingly, the vocabulary that we
find in the sources is much broader than the terms transigo or transactio, proba-
bly due to the discomfort that jurists felt in using them in a context in which the
parties’ negotiating autonomy was seriously reduced, if not completely elimi-
nated. Indeed, pre-Accursian jurists seem to have shared a deep distrust of any
form of dispute settlement that was not based on the will of the parties.”? Ac-
cursius, on the other hand, attributed a greater role to the judge in the composi-
tion of disputes, recognising in Ulpian’s above cited fragment an argument in
favour of the thesis that ‘the podesta and the judge can compel the parties to
peace and compromise in order to resolve disputes’. The use of the word cogere
(which Azo had previously rejected, preferring reducere), the omission of Azo’s
comment that the rule allowing the judge to compel the parties did not stem
from ius commune but from a special benefice accorded by law, and the answers
given to the objections raised by other jurists reveal that Accursius approved of
the imposition of a settlement on the parties.?

This solution was widely criticised by later jurists, both in Orléans and in
Bologna, who contended that the judge’s authority in settling a dispute could
only be persuasive, not coercive. According to Jacques de Revigny, a judge
could force the parties to renounce arms and violence, but not to compromise.
At most, Revigny and Guido de Suzzara explained, such an obligation could
be imposed on the parties in criminal proceedings (and even then only de

Tocco and Roffredus de Benevento, the former insisting on his arbitral and the latter on his
judicial functions.

91 Rosciate, Albericus de, In Primam [f. Veteris Partem Commentarij, Venetiis, [Societas
aquilae se renovantis], 1585 [reprint Bologna, Forni, 1974, ad Dig. 7.1.13.3, {. 337rb, n. 4 (‘de
iure Lombardo ista quaestio est expedita, quia casus est, quod cogi possunt facere pacem, ut in
Lombarda li. i de faydosis 1. i [Lomb. 1.40.1]).

92 See the sources quoted and discussed by D’Amelio, Indagini sulla transazione, pp. 84-
87 (for canon lawyers), and pp. 80-82 and 91-94 (for civil lawyers).

93 Ordinary gloss to Dig. 7.1.13.3, ad v. iurisdictione sua componere: ‘Argu. quod potestas
& iudex possunt cogere litigatores ad pacem & transactionem facienda caussa dirimendarum
litium’. Azo’s opinion is included in his Brocarda and is quoted (from several manuscripts and
editions) by D’Amelio, Indagini sulla transazione, pp. 80-81. Accursius’ gloss is discussed
ibid., p. 95, where D’Amelio notes that the Ordinary gloss to Dig. 3.2.6.4, ad v. qui tussu prae-
torts reports Azo’s view that ‘nec ordinarius potest iubere transigere, sed hortari’.
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bono regimine, according to Guido, and not de iure); it could never be imposed
in civil proceedings.®* Jurists insisted on the judge’s duty to establish the facts
of the case (cognitio causae) and, in criminal proceedings, to punish the offend-
er before attempting to bring peace between the parties.” The firmest opinion
on this issue was expressed by Jacobus Butrigarius: in a sharp criticism of
Accursius, he ruled out that a judge had the authority to impose concordia on
the parties against their will, either in civil or in criminal proceedings, since
no one could be forced to renounce a right.%

Although this opinion was generally accepted by later jurists, this does not
mean that transactio imperata was not used in actual practice, nor that the
scholarly debate on the subject reached a definitive conclusion.” As Giuliana

94 See Guido’s supleciones ad Dig. 7.1.13.3 cited by D’Amelio, Indagini sulla transazione,
p- 98, note 55 and especially the additio, probably ad Cod. 3.7.1, found in ms. BAV, Ross. 582,
f. 61vb: ‘No. j. invitus [Cod. 3.7.1]. Numquid potestates vel alii rectores potuerunt compellere
consanguineum alicuius interfecti quod non accuset interfectorem quem propter potentiam ac-
cusare non audet. Certo de iure stricto non videtur per hanc legem, sed de bono regimine pos-
sunt...”. See also Jacques de Revigny’s comment on Dig. 7.1.13.3, cited by D’Amelio, Indagini
sulla transazione, pp. 98-99, note 55, and his Lectura Authentici preserved in ms. Madrid, BN,
573, ad Auth. 3.4 § Oportet ver. Deinde = Nov. 17.2, {. 51vb (‘Sequitur iudex debet removere
sedicionem: unde est hic ar. quod potest compellere partes ad pacem, quia non debet permictere
ad arma procedere quos potest sua iurisdictione compescere, ut {f. de usufr. 1. equissimum [Dig.
7.1.13.3]. Dico quod non potest partes compellere j. ut lice. ma. et a. § ult. [Auth. 8.13 § His
quoque = Nov. 117.15], sed bene potest compellere ne insurgant ad arma, sed in causa civili non
[recte ut] transigant non potest’), ad Auth. 9.5 § Quia vero (= Nov. 124.4), {. 72vb, and ad Auth.
9.10 (= Nowv. 86), . 73vb.

95 See in particular Martinus Sulimani’s gloss cited by D’Amelio, Indagini sulla transazi-
one, p. 100, who points out that ‘publica utilitas’ requires first the imposition of a penalty, and
only then can the judge try to pacify the parties. Ibid., pp. 102-103 D’Amelio discusses the
opinion of Jacobus de Belviso.

9% See D’Amelio, Indagini sulla transazione, pp. 104-106, who in note 71 transcribes an im-
portant comment by Jacobus Butrigarius on Dig. 7.1.13.3 which has only survived in manuscript
form. Butrigarius states that ‘Glossa videtur mirabiliter male dicere” and argues that the view it
puts forward, according to which a judge may compel the parties to accept a compromise, ‘videtur
valde absurdum’. As D’Amelio remarks, this comment was reproduced by Lucas de Penna, Com-
mentaria in Tres posteriores libros Codicis lustiniani, Lugduni, Apud loannam lacobi luntae F.,
1582, ad Cod. 10.7.6, p. 360b-361a, no. 11 and (in a different, longer version) by Albericus de
Rosciate, In Primam ff. Veteris Partem Commentarij, ad Dig. 7.1.13.3, {. 337rb, n. 4.

97 On the general acceptance of the opinion expressed by Suzzara, Revigny, Butrigarius
and others, see Rosciate, Albericus de, In Primam [f. Veteris Partem Commentarij, ad Dig.
7.1.13.3,1. 337rb, n. 4: ‘de iure communi d. Richa«rdus Malumbra», Gui«do» de Suz«zara» &
la«cobus» de Ra«venneio» & communiter alii Docto«res» tenent, quod ad pacem, vel transac-
tionem quis cogi non possit invitus, nisi ex tali discordia posset in civitate, vel loco tumultus
oriri, tunc enim propter publicam utilitatem, quae est praeferenda privatae... cogi possunt
ad pacem’. On the recourse to transactio imperata in actual practice, see the quaestiones dis-
cussed by Gandinus, Albertus, Tractatus de maleficiis, in Kantorowicz, H., Albertus Gandinus
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D’Amelio has shown, not only canonists, but also the civil lawyers active in
the Kingdom of Naples pondered on the powers of the judge, often attributing
to at least the holder of the plena potestas (if not to all judges) the authority to
compel the parties to settle their dispute.”® However, this type of dispute reso-
lution should be distinguished from a genuine transactio, which involves an
alternative form of litigation left to the free will of the parties.”

VII. COMPROMISE IN CRIMINAL CASES (TRANSACTIO DE CRIMINE)

Compromise in criminal cases has some specific features that deserve to be
discussed separately. First of all, the vocabulary used in this area was even
more varied than that used for civil compromise: although itus commune ju-
rists preferred the term transactio, which they found in Justinian’s compila-
tion, the sources also attest to the use of pax (privata), parabola, concordia,
finis and even treuga, among others. The transactio de crimine was an agree-

und das Strafrecht der Scholastik, Band 11: Die Theorie, Berlin/Leipzig, Walter De Gruyter &
Co., 1926, rub. De transactione et pace in maleficiis faciendis, § 16, pp. 200-201 and Albericus
de Rosciate, Commentarium de statutis (= Opus statutorum), in Tractatus illustrium in utraque
tum pontificii, tum caesarel iurts facultate iurisconsultorum, t. 11, De Statutis & Consuetudini-
bus & Privilegijs, Venetiis, [Societas aquilae se renovantis|, 1584, 1.64, f. 12ra-12rb, 11.202, {.
53rb, and 111.62, f. 64rb-64vb.

9 On the canonists, in addition to the references given supra, see D’Amelio, Indagini
sulla transazione, pp. 102-103, note 64. On the civilians who followed the majority opinion,
see ibid. p. 108; on those who worked in the Kingdom of Naples, see ibid., pp. 109-118. More
recently, and with special regard to compromises of crimes, see the analysis of legislation and
legal scholarship in the Kingdom of Sicily carried out by M. Cerrito, Pena negoziata e arbi-
trium iudicis. Le transazioni criminali nel Regnum Siciliae (secc. XIII-XV), Bologna, Bononia
University Press, 2020, especially chap. 2 and 4.

99 See Jacques de Revigny’s criticism of Johannes Bassianus’ opinion that equated arbitra-
mentum with transactio, expressed his Lectura super Codice, ad Auth. Si vero contigerit [taken
from Auth. 9.10 = Now. 86.2] post Cod. 3.1.14, f. 134va: ‘Dicit gl«ossa» quod modus dirimendi
lites per arbitratorem est transactio. Verbi gratia, reus et actor compromittunt in aliquem ita
quod possit ille dicere: “tu habebis hoc et tu hoc”. Unde dicunt quod stabunt eius ordinationi
et arbitrio, de alto et de basso. Isto casu, dicit glos«sa», ista amicabilis compositio est transac-
tio. Ego dico quod imo iste modus decidendi lites non est transactio. Nam transactio procedit
de consensu partium, aliquo dato vel retento...”. For Bassianus’ opinion (which was shared by
Accursius in his glosses to Auth. 9.10 ver. Si vero contigerit [= Nov. 86.2], ad v. conventum and
to Dig. 4.8.9.2, ad v. inve se, and later by Bartolus de Sassoferrato, In Primam Codicts Partem,
ad Cod. 4.44.2, {. 153va, n. 8 and Id., In Secundam Digesti Novi Partem, ad Dig. 45.1.36, {.
15vb, n. 6, among others), see the passages transcribed by D’Amelio, Indagini sulla transazi-
one, pp. 93-95, n. 48, with the corrections proposed by A. Lefebvre-Teillard, ‘Arbiter, arbitrator
sew amicabilis compositor’, p. 373, n. 10. See also the references given supra, note 28 to the
works by Martone, Treggiari, Lefebvre-Teillard and Cozza, who cite other sources on the rela-
tion between compromise and arbitration.
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ment concluded between the victim of a crime (or their heirs, in the case of
murder) and the accused in the presence of a public notary, and provided for
monetary compensation in return for avoiding or (if it had already been made)
withdrawing an accusation. The wording and other characteristics of such
agreements were extensively discussed in notarial manuals, showing that they
were very common in actual practice.'® The most crucial issues concerning
these settlements in legal scholarship are those of the limits within which
late medieval jurists allowed them, and their legal effects, both for the parties
themselves and for third parties.

The main sedes materiae for discussing the crimes for which compromise
was permitted was a constitution issued by Diocletian and Maximian in 293
CE and collected in Cod. 2.4.18: ‘It is not forbidden to compromise or make a
pact concerning a criminal charge in a capital case, except for adultery. But it
is not permitted to compromise in other cases of public charges not carrying
the death penalty, save for an accusation of falsification’.1! Medieval jurists
pondered this rule at length, trying to understand the rationale of its provi-
sions. Leaving aside the two exceptions regarding adultery and falsification
(Jacques de Revigny even found humour in the former, mocking the ‘jealousy’

100 On late medieval legal scholarship, see A. Padoa-Schioppa, ‘Delitto e pace privata
nel pensiero dei legisti bolognesi. Brevi note’, Studia Gratiana, 20, 1976, pp. 269-288,
reprinted in 1d., ltalia ed Europa nella storia del diritto, Bologna, Il Mulino, 2003, pp. 209-
227; M. Cerrito, ‘Statuti e cultura giuridica. Bergamo, Alberico da Rosciate e una quaestio
sulla pace privata’, Tijdschrift voor Rechisgeschiedenis, 83/3-4, 2015, pp. 440-460; and A.
Padoa-Schioppa, ‘Delitto e pace privata: il pensiero di Bartolo’, ltalian Review of Legal His-
tory, 6/1, 2020, pp. 1-16. On local legislation and legal practice, see Padoa-Schioppa, A.,
‘Delitto e pace privata nel diritto lombardo: prime note’, in Diritto comune e diritti locali
nella storia dell’Europa, Milan, Giuffre, 1980, pp. 555-578, reprinted in Id., ltalia ed Eu-
ropa nella storia del diritto, pp. 227-250; Vallerani, Medieval Public Justice, pp. 21-27 and
174-227; G. Kumhera, The Benefits of Peace. Private Peacemaking in Late Medieval ltaly,
Leiden/Boston, Brill, 2017; Jansen, K. L., Peace and Penance in Late Medieval Italy, Princ-
eton, Princeton University Press, 2018; Padovani, A., ‘Violenza e paci private in una citta
di Romagna: Imola nel Quattrocento’, Historia et ius, 11, 2017, paper 13 (available at hitp://
www. historiaetius.ew/uploads/5/9/4/8/594882 1/padovani_11_.pdf); Cerrito, Pena negoziata
e arbitrium iudicis; and Buccomino, Studi sulla transazione penale, with further references.
Eckert, R., La transaction pénale du XIle au XVe siécle. Etude de droit savant, de législation
et de coutume, These pour le Doctorat en Droit, Mention Histoire du Droit, Université de
Strasbourg, 2009 covers both legal scholarship and practice; I thank Raphaél Eckert for al-
lowing me to read his unpublished dissertation.

101 This constitution has given rise to a great deal of debate among Roman law specialists,
and has been interpreted by some of them as meaning that a compromise in a capital case was
invalid in private law, but was tolerated in criminal law in the sense that the accused (not the
accuser) was exempted from the penalties provided for bribing the accuser: see the references
given by Padoa-Schioppa, ‘Delitto e pace privata nel pensiero dei legisti bolognesi’, in Id., ltalia
ed Europa, pp. 213-216 and Buccomino, Studi sulla transazione penale, pp. 71-78.
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of Lombard husbands),!02 the validity of compromises in capital cases was
justified by the principle, laid down in the Digesta, that ‘a man should be par-
doned for wanting to save his neck by any means whatsoever’.1% Both the Pro-
vengal author of the tract De criminalibus causis (1140-1150) and Rogerius
noted that permitting a settlement in a capital case did not harm the public
interest, since it was far more beneficial to the respublica to keep people alive
than to have them killed.'* The prohibition of compromise for non-capital
crimes was explained by reference to the principle that wrongdoing should not
escape punishment. Although its origins could also be traced back to Roman

102 Revigny, Jacques de, Lectura super Codice, ad Cod. 2.4.18, f. 68ra: ‘... quia lombardi
fuerunt illi rustici qui condiderunt legem istam, et inter omnes homines illi sunt qui magis
dubitant de uxoribus suis’. On these exceptions, see Eckert, La transaction, pp. 56-69 and
110-116, and Buccomino, Studi sulla transazione penale, pp. 138-152. Contrary to what me-
dieval jurists thought, however, falsification was not an exception in Roman law: according to
F. Wieacker, ‘Offentliche Strafe und Entschidigung des Opfers im rémischen Kaiserrecht (zu
CI. 2,18,4 Diocl.y, in Estudios en homenaje al Profesor Juan Iglesias, 3 tomes, Madrid, Benzal,
1988, t. I, pp. 543-563, at 560-561, ‘citra falsi accusationem’ means that the party could com-
promise a capital crime without being accused of falsum. See also Carbasse, J.-M., ‘Note sur
les fondements civilistes du pactum pacis médiéval’, in Auctoritas. Mélanges offerts a Olivier
Guillot, ed. G. Constable et al., Paris, PUPS, 2006, pp. 385-396, reprinted in Carbasse, J.-M.,
Droits et justices du moyen dge. Recueil d’articles d’histoire du droit, Paris, Editions Panthéon-
Assas, 2016, pp. 271-281, at 280-281.

103 Dig. 48.21.1: Ulpian reports a decree stating that in those charges where the death
penalty is applicable, the fact of having corrupted one’s opponent does not injure the person
charged, ‘nam ignoscendum censuerunt ei, qui sanguinem suum qualiterqualiter redemptum
voluit’. This passage is referred to by Rogerius (see the next footnote), Pillius de Medicina
(distinctio ‘cum queritur’ edited by Padoa-Schioppa, ‘Delitto e pace privata nel pensiero dei
legisti bolognesi’, in Id., ltalia ed Europa, p. 219, note 28), Azo (Lectura, ad Cod. 2.4.18, p. 82,
n. 50), the Ordinary gloss to Cod. 2.4.18, ad v. prohibitum, and many later jurists. See Eckert,
La transaction pénale, pp. 106-110.

104 Ms. Bamberg, Staatsbibliothek, Can. 17 (antea P.I.11), f. 50rb, edited by Schulte, J.F.
von, 1. Constitutio Constantini ad Ablavium. Il. De criminalibus causts. Festschrift Bernhard
Windscheid, Bonn, Universitits-Buchdruckerei von Carl Georgi, 1888, pp. 7-15, at 13, with
the correction proposed by A. Padoa-Schioppa, ‘Delitto e pace privata nel pensiero dei legisti
bolognesi’, in 1d., ltalia ed Europa, p. 217, note 20: ‘Ideo licet pacisci, ne homines interfician-
tur, quia utilius est romano imperio homines propter peccata non mori, quam interdictis pac-
tionibus mortis supplicio tradi... De non capitalibus autem ideo pacisci prohibitum est, quia
intentio est omnium legum divinarum et humanarum, ne ulla peccata maneant impunita...".
On the author of this tract, see Gouron, A., Zu den Urspriingen des Strafrechts: die ersten
Strafrechtstraktate’, in Festschrift fiir Hans Thieme zu seinem 80. Geburtstag, ed. Kroeschell,
K.; Sigmaringen, J. Thorbecke Verlag, 1986, pp. 43-57, reprinted in A. Gouron, Etudes sur la
diffusion des doctrines juridiques médiévales, London, Variorum, 1987, n. IX. See also Summa
Tubingensis [Rogerius], lib. 11, tit. 4 (De iransactionibus), p. 67b, n. 4, after summarising the
content of Cod. 2.4.18: ‘Nam unicuique licet redimere sanguinem suum. Nec obloquitur quod
dictum est: ‘interest rei publice ut maleficia puniantur’. Multo namque commodius est homines
iure servari quam capite detruncari...’.
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law,195 this principle found a new, decisive, expression first in mid-twelfth-cen-
tury legal scholarship, precisely in connection to the discussion of compromise
on crimes,' and then in a series of decretals issued by Innocent III at the turn
of the thirteenth century. Formulated as ‘publicae utilitatis intersit ne crimina
remaneant impunita’ (i.e. it is in the interest of the public good that crimes do
not remain unpunished), the principle pointed to the duty of public authorities
to prosecute crimes and accompanied the implementation of the new inquisito-
rial (or ex officio) procedure.10?

While debating whether to extend the prohibition of compromise to some
other serious crimes (such as lese-majesté and heresy), civil lawyers sought to
legitimise its use in cases not covered by Diocletian and Maximian’s constitu-
tion. The most important example concerns private delicts (e.g. furtum and
iniuria).'® Johannes Bassianus, according to the testimony of Hugolinus
and Accursius, held that these compromises were valid because they were not
expressly prohibited. After reporting this opinion, Accursius went on to argue
that only civil actions arising from delicts could be settled, and not criminal ac-
tions. Both views are found among later jurists.!® On the other hand, Bassia-

105 In particular Dig. 9.2.51.2 (Salvius Julianus, ‘cum neque impunita maleficia esse
oporteat’) and Cod. 9.47.14 (Emperors Diocletian and Maximian, ‘ne ad maleficia temere
quisquam prosiliat’).

106 Eckert, La transaction pénale, pp. 53-54.

107" Fraher, R.M., «The Theoretical Justification for the New Criminal Law of the High Mid-
dle Ages: “Rei Publicae Interest Ne Crimina Remaneant Impunita”», University of Illinois
Law Review, 3, 1984, pp. 577-595; Pennington, K., ‘Innocent Il and the lus Commune’, in
Grundlagen des Rechts. Festschrift fiir Peter Landau zum 65. Geburtstag, ed. R.H. Helmholz
et al., Paderborn et al., Ferdinand Schoningh, 2000, pp. 349-366, at 352-354; Landau, P., ‘Ne
crimina maneant impunita: Zur Entstehung des offentlichen Strafanspruchs in der Rechtswis-
senschaft des 12. Jahrhunderts’, in Der Einfluss der Kanonistik auf die europiiische Rechtskul-
tur, Bd. 3: Straf- und Strafprozessrecht, p. 23-35; and Varalda, C. E., «Il contributo di Inno-
cenzo III alla formazione della cultura giuridica occidentale: in particolare in relazione al noto
principio “rei publicae interest ne crimina remaneant impunita”», Vergentis, no. 3, 2016, pp.
145-169. More broadly, on the spread of the ex officio procedure in the thirteenth century, see
Vallerani, Medieval Public Justice, and The History of Courts and Procedure in Medieval Canon
Law, ed. Hartmann, W. and Pennington, K. (the translation of the maxim in the text is taken
from Kenneth Pennington’s chapter, “The Jurisprudence of Procedure’, p. 140), with further
references. The phrase, in a shorter or slightly different form, is already found in the texts
cited supra, note 104.

108 See Kckert, La transaction pénale, pp. 46-50.

109 See Hugolinus’ gloss to Cod. 2.4.18 cited by Padoa-Schioppa, ‘Delitto e pace privata nel
pensiero dei legisti bolognesi’, in Id., ltalia ed Europa, p. 220, note 30, and the Ordinary gloss
to Cod. 2.4.18, ad v. in aliis: “Quid autem erit in privatis delictis? Resp. lo. ut in eis possit
transigi & pacisci. Satis enim est, quod non invenio prohibitum in eis... & potest sic distin-
gui an criminaliter, & tunc non licet, an civiliter agitur: & tunc licet’. Odofredus, In primam
Codicis partem, ad Cod. 2.4.18, {. 74vb, n. 11, Guido de Suzzara, suplecio ad Cod. 2.4.18, ms.
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nus considered not only compromises but also simple pacts to be inadmis-
sible for non-capital crimes.!0 Azo and Accursius held the opposite opinion,
approving of these pacts, while Revigny, Belleperche and Cynus sided with
Bassianus.!! The exact definition of a ‘capital crime’, and of the poena san-
guinis that it should entail in order to be the valid object of a compromise,
were also discussed.’2 Odofredus, for example, allowed only pacta (not trans-
actiones) in relation to capital crimes that did not entail the poena sanguinis,
while Guido de Suzzara considered a compromise valid in relation to a non-
capital crime for which the accuser had asked the judge to impose a poena
sanguints on the accused instead of the fine provided for by law.!* Later
jurists pondered whether this concept could include mutilations as well as
death and, answering in the affirmative, they explicitly extended the legiti-
macy of compromises to crimes punishable by such penalties.!!t

Paris, BnF, Lat. 4489, {. 36rb, Albertus Gandinus, Tractatus de maleficiis, rub. De iransactione
el pace in maleficiis faciendis, § 4, p. 189, Jacobus Butrigarius’ quaestio cited by Bartolus de
Sassoferrato, In Primam Codicis Partem, ad Cod. 2.4.18, {. 52[recte 54]va, n. 14-15 and Butri-
garius, Jacobus, Lectura super Codice, Parrhisiis, Parvo, A Johanne, 1516 [reprint Bologna,
Forni, 1973], ad Cod. 2.4.18, {. 56vb-57ra follow Bassianus’ opinion; Revigny, Jacques de,
Lectura super Codice, ad Cod. 2.4.18, . 68va, Pierre de Belleperche, Lectura Codicis, ms. Cam-
bridge, Peterhouse College, 34, ad Cod. 2.4.18, . 49rb (who proposes some sub-distinctions),
Cynus de Pistorio, In Codicem, ad Cod. 2.4.18, {. 64va, n. 15 and Bartolus de Sassoferrato, In
Primam Codicis Partem, ad Cod. 2.4.18, {. 52[recte 54|va, n. 15-16 follow Accursius.

1O Bassianus’ opinion is reported by Jacques de Revigny, Lectura super Codice, ad Cod.
2.4.18, f. 68rv (who comments ‘cuius sententia verior est’).

UL Azo, Summa, liber secundus Codicis, rub. De transactionibus, f. 14rb, n. 4 (‘In crimi-
nalibus [recte criminibus] autem que penam sanguinis non ingerunt gratuita pactio vel remissio
fieri potest’) and the Ordinary gloss to Cod. 2.4.18, ad v. non licet. For Revigny see the previous
footnote; see also Pierre de Belleperche, Lectura Codicis, ms. Cambridge, Peterhouse College,
34, ad Cod. 2.4.18, {. 49rb (sixth quaestio) and Cynus de Pistorio, In Codicem, ad Cod. 2.4.18,
f. 64rb, n. 13.

12 See for instance the Ordinary gloss to Cod. 2.4.18, ad v. capitali, which points out that
‘tribus modis dicitur capitale crimen. Primo dicitur ultimum supplicium... Secundo, amis-
sio libertatis, & per consequens civitatis, puta quia damnatur in metallum, vel opus metalli.
Tertio, amissio civitatis tantum, ut cum deportatur... Hic autem strictius accipitur, pro eo quo
ingerit poenam sanguinis tantum...’. See Eckert, La transaction pénale, pp. 43-45.

13 See Odofredus, In primam Codicis partem, ad Cod. 2.4.18, f. 74vb, no. 10-11 and Guido
de Suzzara, suplecio ad Cod. 2.4.18, ms. Paris, BnF, Lat. 4489, {. 36ra-36rb: ‘Item quid si ac-
cusator in crimine ex quo infligenda est pena peccunie petat puniri eum pena sanguinis, an
super illo crimine publico poterit transigi inspecta petitione vel non inspecta veritate? Dic
quod poterit transigi inspecta petitione’. On the issue raised by Guido, see also Albericus de
Rosciate, In Primam Codicis Partem Commentarij, ad Cod. 2.4.18, {. 84va, n. 9.

14 Revigny, Jacques de, Lectura super Codice, ad Cod. 2.4.18, . 68rb-68va (‘Sed queritur
nunquid de crimine quod ingerit membri mutilationem licet transigere. Dicerem quod sic, quia
ingerit penam sanguinis’); Pierre de Belleperche, Lectura Codicis, ms. Cambridge, Peterhouse

College, 34, ad Cod. 2.4.18, f. 49ra; Cynus de Pistorio, In Codicem, ad Cod. 2.4.18, {. 64ra,
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Late medieval sources preserve a large number of quaestiones concerning
compromises in criminal charges that were widely debated in actual practice.
For example, did a compromise concluded between the victim and the per-
petrator in a case of wounds remain valid, or anyway protect the perpetrator,
if the victim later died?'> Did a compromise concluded with an exile protect
them from being killed by their accuser, if the latter intended to take advan-
tage of the immunity provided by local statutes for the killing of exiles?!16
Such quaestiones reveal that, in the context of thirteenth —and early four-
teenth— century Northern and Central Italy, compromise agreements were
still understood as a method of settling disputes that was an alternative to pri-
vate vengeance as well as to trials based on private accusation or the exercise
of public prosecution.!'? In fact, in the criminal field the Roman-canonical
procedure itself was being developed as a new form of conflict resolution that
was alternative —one might say— to the traditional procedures and the ac-
cepted practice of private vengeance.!'® A civil law institution like transactio
—originally conceived for the settlement of private disputes and left to the
free will of the parties— was thus integrated into another area of law, in which
the public interest in the suppression of crime was increasingly asserted, and

no. 11 (who argues that ‘iure veteri non fuit introducta membri mutilatio’, stating that this is why
mutilation is not mentioned in Cod. 2.4.18; however, he believes that avoiding mutilation serves
the same purpose as avoiding the death penalty, i.e. ‘sanguinem suum redemptum vol[ere[’, as
stated in Dig. 48.21.1); Butrigarius, Jacobus, Lectura super Codice, ad Cod. 2.4.18, f. 56va; and
Rosciate, Albericus de, In Primam Codicis Partem Commentarij, ad Cod. 2.4.18, {. 84vb, no. 11.

15 See the references provided by Eckert, La transaction pénale, pp. 330-336, Cerrito, ‘Statuti
e cultura giuridica’, pp. 447-453 and Buccomino, Studi sulla transazione penale, pp. 178-181.

16 See Belviso’, Jacobus de, quaestio mentioned by M. Bellomo, Quaestiones in iure civili
disputatae. Didattica e prassi colta nel sistema del diritto comune fra Duecento e Trecento, Rome,
Istituto storico italiano per il Medio Evo, 2008, pp. 168-169, no. 327, with further references.
See also Bartolus’ quaestio ‘Lucanae civitatis’, on which see Bellomo, M., I fatti e il diritto. Tra le
certezze e 1 dubbi dei giuristi medievali (secoli XIII-XIV), Rome, Il Cigno Galileo Galilei, 2000, p.
491 and Padoa-Schioppa, ‘Delitto e pace privata: il pensiero di Bartolo’, pp. 9-12.

U7 On the practice of vengeance, see Zorzi, A., ‘La cultura della vendetta nel conflitto polit-
ico in eta comunale’, in Le siorie e la memoria. In onore di Arnold Esch, ed. R. Delle Donne and
A. Zorzi, Florence, Firenze University Press, 2002, pp. 135-170, and Conflitti, paci e vendette
nell’ltalia comunale, ed. Zorzi, A., Florence, Firenze University Press, 2009.

U8 Wijffels, A., ‘Civil Procedural Law, the Judiciary, and Legal Professionals’, in The Ox-
Jford Handbook of European Legal History, ed. Pihlajamiki, H. et al., Oxford, Oxford Univer-
sity Press, 2018, p. 657: ‘In the long run, the new formal procedure functioned as a device of
“alternative dispute resolution” competing with, and ultimately almost ousting entirely, the
traditional practice of private vengeance. The new procedure nonetheless also admitted (while
seeking to control) alternative forms of dispute resolution, such as arbitration and mediation’.
See also Id., ‘Gemeines Prozessrecht’, in Konfliktlosung in der frithen Neuzeit, ed. Decock, W.,
Berlin, Springer, 2021, p. 231.
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—in the process— the compromises between the parties involved in a crime
were required and regulated by local statutes.!!? In the light of these develop-
ments, Katherine Jansen, drawing on earlier studies by Mario Shriccoli, Mas-
simo Vallerani and Thomas Kuehn, has argued that the phrase ‘private peace
contracts’, commonly used to define these agreements, is actually misleading:
they ‘were anything but private settlements’ and should rather be understood
as forms of dispute settlement that ‘interacted with legal processes already
underway and indeed had the imprimatur of statute law and the judiciary’.120

Clearly, the question of where private autonomy stood in this context was
paramount. If compromise in criminal cases involved an interplay of private
and public interests, where should the balance lie? To what extent could a
compromise (as an expression of private autonomy) limit public criminal re-
pression and possibly have a preclusive effect? This means, in particular, ask-
ing whether the conclusion of a compromise could prevent new accusations
being brought against the offender for the same crime —not only by the victim
or their heirs (who had agreed to the compromise), but also by other persons
interested in the prosecution of that crime— or even prevent the judge himself
from pressing new charges in the exercise of his inquisitorial authority.

As early as the middle of the twelfth century, jurists were already grappling
with this issue, and the arguments they used to support the solutions they
proposed provide revealing insights into the balance they struck between the
various interests involved.!2! Referring to Cod. 2.4.18, Wilhelmus de Cabriano

19 Shriceoli, M., “Vidi communiter observari”. L’emersione di un ordine penale pubblico
nelle citta italiane del secolo XIII’, Quaderni fiorentini per la storia del pensiero giuridico mod-
erno, 27, 1998, pp. 231-268, reprinted in Id., Storia del diritto penale e della giustizia. Scritti
editi e inediti (1972-2007), 2 t., Milan, Giuffre, 2009, t. I, pp. 73-110.

120 Jansen, Peace and Penance, p. 15-16, who also uses the expression ‘infra-judicial forms
of dispute settlement’. See, however, the reservations about the category of ‘infra-judicial’
expressed by M. Sbriccoli, ‘Giustizia negoziata, giustizia egemonica. Riflessioni su una nuova
fase degli studi di storia della giustizia criminale’, in Criminalita e giustizia in Germania e in
ltalia. Pratiche giudiziarie e linguaggi giuridici tra tardo medioevo ed eta moderna, ed. Bel-
labarba, M. et al., Bologna and Berlin, 11 Mulino and Dunker & Humblot, 2001, pp. 345-364,
reprinted in Id., Storia del diritto penale e della giustizia, t. 11, pp. 1223-1245, at 1228-1229,
and by Carbasse, ‘Note sur les fondements civilistes du pactum pacis médiéval’, in Id., Droits
et justices du moyen dge, pp. 271-281, at 271.

121 On this debate, see Padoa-Schioppa, ‘Delitto e pace privata nel pensiero dei legisti
bolognest’, in Id., ltalia ed Europa, pp. 209-227 and Eckert, La transaction pénale, pp. 223-
416. An anonymous quaestio on this issue is preserved in the twelfth-century Collectio grati-
anopolitana edited by Giovanni Battista Palmieri from ms. Grenoble, Bibliotheque municipale
391.1: see Quaestiones dominorum bononiensium. Collectio gratianopolitana, in Scripta anec-
dota antiquissimorum glossatorum, Additiones primi voluminis, ed. 1.B. Palmerio, Bononiae, ex
aedibus Angeli Gandolphi, typis Societatis azzoguidianae, n. 85, 1914, p. 225a.
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and Johannes Bassianus argued that the party who had entered into a lawful
compromise could not bring an action based on the same facts against the of-
fender; if the compromise had been unlawful, it would have no preclusive ef-
fect.'22 However, Placentinus, Pillius de Medicina, Azo and Odofredus pointed
out that even in cases where a compromise was unlawful —and therefore inval-
id— an agreement reached during the trial prevented the accuser from renew-
ing the accusation, since they were deemed to have incurred the penalties of
the senatus consulium Turpillianum, including the loss of the ius accusandi.'2
This reference to the senatus consultum Turpillianum (61 CE) shows the high
cost to the accuser of a compromise in a criminal case, if it was reached after the
formal charge had been brought: if the accuser wished to withdraw the charge,
he had first to obtain from the judge the dismissal of the case (abolitio criminis).
Failing this, he would be liable to the penalties provided for by the senatus
consultum, namely a fine and infamy, which entailed the loss of the ius ac-
cusandi and consequently of the ability to bring the accusation again.'2* This
incapacity meant that the compromise renunciation of the accusation was
final and extinguished the accuser’s right of action.!?> The implications of

122" See Cabriano, Wilhelmus de, Casus Codicis, ed. T. Wallinga, The Casus Codicis of Wil-
helmus de Cabriano, Frankfurt am Main, Vittorio Klostermann, 2005, ad Cod. 9.2.11, p. 612,
quoted infra, note 133 (these casus are in fact the reportatio of a lectura by Bulgarus dating
from 1156-1157, see ibid., p. XXV-XXXII), and Ordinary gloss to Cod. 9.1.6, ad v. non debes
(which reports Bassianu’s opinion). As well as these sources, Eckert, La transaction pénale,
pp- 239-240 discusses other passages by Hugolinus, Accursius and an anonymous author
belonging to Azo’s school in which it is stated that an unlawful compromise has no preclusive
effect. Eckert also quotes the opinion of Nicolaus Furiosus, reportator of a lectura by Johannes
Bassianus towards the end of the twelfth century, who differs from the jurists just mentioned by
arguing that a compromise in a criminal case never has preclusive effect: in Furiosus’s view, an
agreement between private parties cannot sweep away the public nature of the criminal process
(with reference to Dig. 2.14.7.14).

123 See Padoa-Schioppa, ‘Le “Quaestiones super Codice” di Pillio da Medicina’, Studia et
documenta historiae et turis, vol. 7, no. 39, 1973, pp. 239-280, who quoted a gloss by Pillius to
Cod. 2.4.18, ad v. transigere non licet: ‘Numquid idem ipse qui transegit poterit accusare cum
transactio non tenuerit? Respondeo non, pocius quia destitit quam quia transegerit, ut ff. ad
Turpill. qui destitit [Dig. 48.16.2]. See also the sources cited by Eckert, La transaction pénale,
p- 239, note 610, and 240.

124 See the section Dig. 48.16 (Ad senatus consultum Turpillianum et de abolitionibus crimi-
num), in particular the leges 6 and 15, and the section Cod. 9.45 (Ad senatus consultum Tur-
pillianum), especially the leges 1 and 3. See also Cod. 9.9.16.1. On the senatus consultum
Turpillianum, see G. Purpura, ‘Il papiro BGU 611 e la genesi del SC Turpilliano’, Annali del
Seminarto Giuridico dell’Universita di Palermo, no. 36, 1976, pp. 219-251.

125 n addition to Pillius’ gloss cited supra, note 123, see Huguccio, Summa decretorum, ad
C. 2, q. 3, dictum post c. 8, § 5, ad v. ‘preterquam in sanguine’, ms. Paris, BnF, Lat. 153906, {.
112vb-113ra; Ordinary gloss to Dig. 48.16.6, ad v. locutus; and Ordinary gloss to Cod. 2.14.28,
ad v. urgere (which refers to Cod. 9.45.3).
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the senatus consultum were also pondered by canon lawyers, although from the
years 1170 onwards they emphasised the peculiarities of canon law, which they
believed to always prohibit compromises in criminal cases.'20 Indeed, in 1175-
1178 the French Summa ‘Inperatorie Maiestati’ (also called Summa Monacen-
sis) argued that, since no crime was punished with poena sanguinis in canon
law, the Church approved of no compromise on criminal cases, adding that it
was in the public interest that crimes were punished.'?” Approximately thirty
years later, Alanus Anglicus noted that all crimes were public under canon
law, with the result that accusations could never be dropped in exchange for a
compromise;'28 and Laurentius Hispanus and Johannes Teutonicus excluded
the exception for capital crimes provided by Cod. 2.4.18, arguing, like the
Summa ‘Inperatorie Maiestati’, that in canon law no crime was punishable by
poena sanguinis.'?

126 See Eckert, La transaction pénale, pp. 70-99. However, ibid., pp. 152-158, the author
shows that the canonists (as well as the civilians) accepted that a judge could authorise the par-
ties to abandon the case before him to reach a settlement; ibid., pp. 246-251, 290-293 and 300-
303 he shows that a compromise, although illicit, could still be considered to have legal effects.

127 See ms. Munich, Bayerische Staatshibliothek, Clm 16084, f. 18ra, ad C. 2, q. 3, c. 6:
‘Ecclesia autem pro nullo crimine penam sanguinis irrogat. Sequitur inde quod super nullo
crimine transigere liceat, quoniam publice interest malefitia puniri’.

128 See Alanus Anglicus’ gloss to Comp. I 5.18.1 (= X 5.22.1), ad v. ex praemio, ms. Paris,
BnF, Latin 3932, . 64vb: after distinguishing three types of cause (civil, criminal and spiri-
tual), Alanus discusses the effect of senatus consultum Turpillianum on criminal causes, and
notes that ‘secundum canones omne crimen fere publicum puto, per transactionem secundum
canones in nullo casu licet recedere, ar. hic’, although he adds an exception: ‘Et dici tamen
posset quod in omni crimine ubi iudex postest dispensare, potest et transactioni et simplici
renuntiationi auctoritatem prestare ar. v ¢. ii si primates [C. 5, q. 2, c. 4] s. de of. archi. ¢. 1
[Comp. 11.15.1 = X 1.23.3] di. ix dissidentes [recte d. 90, c. 6]". This gloss was reproduced
(with some alterations) in the Ordinary apparatus to the same caput (a letter by Gregory the
Great dated 593) in the Liber Extra: X 5.22.1, ad. v. gratiam. In the years 1290, Bernardus Pa-
piensis, Summa Decretalium, lib. 1, tit. 27 (De transactionibus), pp. 21-22 had discussed com-
promises in criminal cases by simply referring to the contents of Cod. 2.4.18; an anonymous
gloss to Bernardus’ text, however, had observed that ‘secundum canones crimina prosequentes
non transigunt, cum hii nulli poenam sanguinis infligant...’, ibidem, p. 22, note 13.

129 See Laurentius Hispanus, gloss to C. 2, q. 3, dictum post c. 8, § 5, ad v. in sanguine, ms.
BAYV, Pal. lat. 658, f. 30vb-31r: ‘Non autem credo in foro ecclesiastico transigi posse in aliud
crimen, cum ibi non agit ad penam sanguinis’. Johannes Teutonicus elaborated on this point in
his own gloss to the same passage, ad v. in omnibus, where, after reporting the content of Cod.
2.4.18, he stated: ‘secundum canones nullum crimen irrogat penam sanguinis, et ita super pu-
blico crimine non licet transigi. Item nec super privato, quia secundum canones omne crimen
publicum est’ (ms. BAV, Pal. lat. 624, f. 96va). The latter gloss, in a slightly altered form, can be
found in the Ordinary apparatus to the same canon, ad v. in omnibus, where the principle that
no crime is punishable by poena sanguinis is illustrated with a reference to C. 23, q. 8, ¢. 30.
Compromises in criminal cases were also excluded, with the same arguments mentioned in the
text, by Innocent 1V, In quinque libros Decretalium apparatus, ad X 5.22.2, {. 338vb; Goffredus
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Among civilians, from the second half of the thirteenth century onwards,
two different opinions emerged which attempted to reconcile the distinc-
tion between lawful and unlawful compromises established in Cod. 2.4.18
and the provisions of the senatus consultum Turpillianum. The first opinion,
formulated by Jacques de Revigny, accepted by Pierre de Belleperche and
Albericus de Rosciate, and destined to prevail among the jurists of the four-
teenth and fifteenth centuries, held that a lawful compromise could always
be invoked against the party who had concluded it, whereas an unlawful
one would only have a preclusive effect if it had been concluded after the
formal accusation and in the absence of the abolitio criminis.’*® The second
opinion, expressed by Jacobus de Arena and accepted by Jacobus Butrig-
arius, considered only the effects of the senatus consultum Turpillianum:
provided it was concluded before the formal accusation, no compromise
—lawful or unlawful— could have prevented the party from bringing a
charge against the offender. Arena’s argument rested on the consideration
that it would be incongruous to grant preclusive effect to compromises on
more serious offences and to deny it to compromises on less serious ones.
Later jurists, however, found that this view departed too far from the letter
of Cod. 2.4.18.13!

A related question was whether, after the conclusion of a compromise
agreement, a charge could be brought against the offender by a third party.
According to Rogerius, a compromise precluded further action by third par-
ties, at least in cases where the private interest prevailed over the public in-
terest (and thus with the exclusion of lese-majesté), despite the principle that
private pacts could not violate ius commune or the rights of others.'3? Wilhel-
mus de Cabriano, on the other hand, believed that a compromise, being res

de Trano, Summa super titulis Decretalium, lib. 1, rub. De transactionibus, {. 61va, n. 3; ibid.,
lib. V, rub. De collusione detegenda, f. 61va, n. 3; Henricus de Segusio, Summa aurea, lib. 1,
rub. De transactionibus, § Super quibus rebus, n. 3, col. 374-375; and ibid., lib. V, rub. De
collusione detegenda, § Qualiter quis, col. 651-652, n. 3. Only later did another trend emerge
in canon law, according to which the transactio de crimine could be considered legitimate
if the punishment provided by canon law for a crime could be considered equivalent to the
poena capitale or the poena sanguinis: see Franciscus Zabarella’s comment on X 1.36.11 and
Nicolaus de Tudeschis’ comment on X 5.22.1 discussed by Eckert, La transaction pénale, pp.
92-93.

130 See the passages quoted by Eckert, La transaction pénale, pp. 241 and 243.

131 See ibidem., pp. 242-243.

132 Summa Tubingensis [Rogerius], lib. II, tit. 4 (De transactionibus), p. 67b, n. 4: “Similiter
non obloquitur quod dictum est ‘pactis privatorum non leditur ius commune vel ceterorum’,
sicut hic fit. Nam cum transactum est cum quolibet ex populo, ceteri, si velint accusare, remov-
entur exceptione transactionis... Sed si opponatur quod interest rei publice ne pecuniariter
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inter alios acta, had no effect on third parties, who were therefore free to make
new accusations.'? Pillius of Medicina expressly disagreed with Wilhelmus
and based the preclusive effect of a lawful compromise (apart from excep-
tional cases) on the notion that it was equivalent to a judgement (sententia).'?*
Like Wilhelmus, Johannes Bassianus denied the preclusive effect of com-
promises, but his pupil Azo followed Pillius in stating that, as a rule, no one
could bring a new accusation against someone in respect of a crime they had
previously compromised.'?> Another pupil of Bassianus’, Columbus, stayed
closer to the master and argued firstly, that a compromise had less author-
ity than an oath (iusturandum) and a final judgement (a position also held
by Hugolinus and Accursius) and, secondly, that private pacts could not al-
ter tus commune, supporting the idea that a compromise did not affect third
parties.'?® Odofredus attributed to those who denied the preclusive effect the

fiat transactio de his criminibus... supradicta distinctione determinari potest, idest «si utilitas
privata preponderat utilitati rei publice»”.

133 Wilhelmus de Cabriano’s casus to Cod. 9.2.11, edited by Wallinga, The Casus Codicis
of Wilhelmus de Cabriano, p. 612: ‘Multum enim referre dixeris transegerit quis super crimine
de quo licuit an etiam per sententiam liberatus sit: nam ubi transegerit adversus eum tantum
sibi prospexit cum quo transactio facta fuerit. Inde fit ut alius sine metu exceptionis possit eum
reum deferre atque perferre, ne res inter alios acta aliis preiudicium afferat’. The principle is
stated in Dig. 48.2.7.2.

134 See the texts quoted by Padoa-Schioppa, ‘Delitto e pace privata nel pensiero dei legisti
bolognesi’, in Id., ltalia ed Europa, pp. 218-219, in particular Pillius’ distinctio ‘cum quaeritur’
cited in note 28: ‘Ego autem idem per omnia quod in sententia dico in transactione fore statu-
endum’. See also Eckert, La transaction pénale, pp. 320-321 and 325.

135 On Bassianus (and his reportator, Nicolaus Furiosus), see Padoa-Schioppa, ‘Delitto e
pace privata nel pensiero dei legisti bolognesi’, in 1d., ltalia ed Europa, p. 220, note 30 and
Eckert, La transaction pénale, pp. 322-323. See also Azo, Lectura, ad Cod. 2.4.18, ad v. non
prohibitum, no. 53-54, p. 82.

136 See Columbus’ comment on Cod. 2.4.18 in ms. Paris, BnF, Lat. 4546, f. 22va, partially
quoted by Padoa-Schioppa, ‘Delitto e pace privata nel pensiero dei legisti bolognest’, in 1d., lta-
lia ed Europa, p. 221, note 32: after stating that transactio ‘minoris est auctoritatis quam iursiu-
randum vel res iudicata’, Columbus adds: ‘Ttem cum alias dicatur pactis privatorum ius commune
non ledi, ut ff. de pact. ius pu. [Dig. 2.14.38)]. ltem transactio vel pactum que publica«m» causam
contingunt non valent, ut ff. de pact. iuris gen. [Dig. 2.14.7«.14»] et | si unus § pacti [recte pacta|
[Dig.2.14.27.4]. Dig. 2.14.38 states that ‘ius publicum privatorum pactis mutari non potest’. On
Columbus’ identity and the fact that he should be distinguished from his son lacobus Columbi,
see A. Campitelli Tognoni, s.v. ‘Colombi, lacopo’, in Dizionario biografico degli italiani, vol. 27,
Rome, Istituto dell’Enciclopedia italiana, 1982, available at hitps://www.treccani.it/enciclopedia/
iacopo-colombi_%28Dizionario-Biografico%29/ and L. Loschiavo, s.v. ‘Columbus (Columbi)’, in
Dizionario biografico det giuristi italiani, ed. 1. Birocchi et al., Bologna, Il Mulino 2013, pp.
564-565. Hugolinus’ gloss ad Cod. 2.4.18 is cited by Padoa-Schioppa, ‘Delitto e pace privata nel
pensiero dei legisti bolognesi’, in 1d., ltalia ed Europa, pp. 221-222, note 33. As for Accursius,
see the Ordinary gloss to Cod. 2.4.18, ad v. prohibitum (which, as observed by Padoa-Schioppa,
reproduces —and elaborates on— Hugolinus’ opinion).
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opinion that a compromise was an extra-judicial act based solely on the con-
sent of the parties and therefore it could not have the same consequences as
a judgment. He took the opposite view, maintaining that, since compromise
was permitted by law, it had to produce some effect, even in relation to third
parties.’37 His opinion, however, did not hold sway over subsequent jurists: it
was Bassianus’ view, summarised by Hugolinus and included by Accursius in
the Ordinary gloss, that prevailed.!3s

Guido de Suzzara may have been the first civil lawyer to raise the issue of
the preclusive effect of a compromise not only in relation to another private
party, but also in relation to the judge.’*® Arguing that compromises would
otherwise be meaningless, he stated that they also prevented judges from
prosecuting the offender ex officio, thereby emphasising the autonomy of
private parties in settling their disputes.'* This view is found in an actual
compromise quoted by Rolandinus de Passageriis.!*! It is also taken up in an
anonymous quaestio in which —among the arguments used to deny the judge
the right to prosecute a crime that has already been the object of a compro-
mise, provided that the case is such that it can be the subject of a compromise,
and that a local statute does not say otherwise— the author recalls the obliga-

137 Odofredus, In primam Codicis partem, ad Cod. 2.4.18, f. 74vb, n. 10 (‘ut transactio
aliquid operetur’).

138 See Padoa-Schioppa, ‘Delitto e pace privata nel pensiero dei legisti bolognesi’, in Id.,
Italia ed Europa, pp. 221-222 and Ordinary gloss to Cod. 2.4.18, ad v. prohibitum: ‘Item
nunquid transactio talis preiudicabit aliis, scilicet si velint eum de eodem crimine iterum
accusare? Respondeo non, ut {f. ad le. iul. de vi pub. 1. qui coetu § fin. [Dig. 48.6.5.2]. Sed
argumentum contra ff. de praevar. l. praevaricationis [Dig. 47.15.3] & ff. de iureiur. l. eum
qui § in popularibus [Dig. 12.2.30.3]. Sed illud est, quia habent iudicis authoritatem: hic
autem partium consensum tantum’. On subsequent jurists, see Eckert, La transaction pénale,
pp- 326-328.

139 The canonists, who from the late twelfth century onwards considered all compromises
in criminal cases to be illicit, had already excluded the preclusive effect of such a compro-
mise in relation to the judge: see Eckert, La transaction pénale, pp. 337-342.

140" Guido de Suzzara, suplecio ad Cod. 2.4.18, ms. Paris, BnF, Lat. 4489, f. 36rb: ‘Item quid
si transactio facta est super crimine penam sanguinis ingerente, an potestas sive iudex poterit
eis [sic] ulterius penam infligere reo seu accusato? Dic quod non, ne pretextu seu auctoritate
legis contrahentes decipiantur... [tem si iudex posset penam infligere nichilominus, lex impo-
neretur verbis et non rebus, quod esse non debet’. See also the quaestio discussed by Albertus
Gandinus, Tractatus de maleficiis, rub. De transactione et pace in maleficiis faciendis, § 10, pp.
193-194, which, according to Albericus de Rosciate, In Primam Codicis Partem Commentarij,
ad Cod. 2.4.18, {. 64rb-64va, n. 8, was authored by Guido da Suzzara. Guido’s arguments are
presented in Eckert, La transaction pénale, pp. 344-345.

141 Rolandinus de Passageriis, Summa totius artis notariae, pars 1, cap. 6, rub. Instrumen-
tum pacis & concordiae, {. 158r (in the main text) cites a compromise in which the parties state
that ‘nec etiam aliquis eorum operam dabit quod a potestate vel eius iudicibus pro inquisitione
vel alio quocumque modo adversus alterum procedatur’.
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tion imposed on judges in Dig. 7.1.13.3 to settle disputes and bring the parties
to concordia.**2 However, both Guido’s pupil Jacobus de Arena and Jacques
de Revigny admitted that the judge and third parties were entitled to bring a
new accusation against the offender or to prosecute them for the same crime,
in spite of the compromise.'* This view, confirmed by Pierre de Belleperche,
Dynus de Mugello and Albertus Gandinus, was destined to prevail in the four-
teenth century, with the growing insistence on the public prosecution of crimes
and the expansion of inquisitorial procedure.!%*

142 This quaestio, mentioned by Bellomo, Quaestiones in iure civili disputatae, p. 446, n. 118,

is preserved in ms. Rome, Biblioteca Nazionale Centrale Vittorio Emanuele 11, 1511, f. 145vb-
146ra. lts author might be Guido de Suzzara himself, who authored the subsequent quaestio in
the manuscript. However, to my knowledge it has never been considered in the historiography
on compromise: ‘Queritur, si quis fecerit pacem alicui et finem et remissionem et transactio-
nem de morte alicuius, an postea potestas loci potest hunc qui habuit pacem condempnare vel
punire tanquam homicidam. Et primo videtur quod sic, quoniam ille qui fecit pacem non potuit
sic remittere iniuriam factam reipublice. Interest enim rei publice quod maleficia puniantur
et delinquentes laborare debent perpetua egestate ut ff. ad 1. ac. ita vulneratus [Dig. 9.2.51] et
{f. depositi 1. bona fides [Dig. 16.3.31] cum multis similibus. Solutio. Refert an potestas habet
super hoc aliquod statutum et illud servet. Si vero non habet, dico, si est casus in quo lex non
prohibet fieri transactionem vel pacem, quod iste qui habet pacem non debet puniri. Trans-
actio enim sive pax que lege tolleratur est tante auctoritatis et virtutis quod omnem iniuriam
substulisse videtur, et rei publice et omnem aliam. Ex quo lex ei permittit sufficit *ne legis*
auctoritas decipiat, ut C. de his qui ve. ae. impe. . 1 [Cod. 2.44.1] et quia pax et concordia debet
placere ipsi idest potest«ati» propter pacis levitatem ut C. de caduc. toll. 1. una [Cod. 6.51.1].
Nam et secundum legem domini Federici de pace tenenda iurant potestates se pacem et con-
cordiam servaturos [LF 2.27]. Inmo tenentur potestates terrarum componere inter partes et
eas ad concordiam reducere, ut no. ff. de usuf. super l. si cuius rei § sed si inter duos in glo.
que incipit “ar. quod potestas et iudex” etc. [Ordinary gloss to Dig. 7.1.13.3, ad v. iurisdictione
sua componere] et no. in aut. de man. prin. § opportet in glo. que incipit “potestates teneri” etc.
[Ordinary gloss to Auth. 3.4 § Oportet = Nov. 17.1, ad v. pacem]’. ™ neglegis ms.

143 See Padoa-Schioppa, A., ‘Delitto e pace privata nel pensiero dei legisti bolognesi’, in
Id., ltalia ed Europa, pp. 224-225, who quotes from Arena’s and Revigny’s comments ad Cod.
2.4.18. Revigny in particular drew on the principle ne maleficia remaneant impunita.

144 See Pierre de Belleperche, Lectura Codicis, ms. Cambridge, Peterhouse College, 34,
ad Cod. 2.4.18, {. 49ra-49rb. See Padoa-Schioppa, ‘Delitto e pace privata nel pensiero dei
legisti bolognesi’, in Id., ltalia ed Europa, p. 225. Dynus’ additio ad Dig. 39.1.1.10 was
published by D’Amelio, Indagini sulla transazione, p. 101 from ms. BAV, Urb. lat. 156, f.
100vb-101ra (‘et publice utile est ne maleficia remaneant impunita... Dico ergo quod re-
missio adversarii non impedit quin iudex procedat... quatenus enim ex pacto ledit«ur» ius
publicum nullum est...”). On Dynus’ opinion, see also Albertus Gandinus, Tractatus de ma-
leficiis, rub. De transactione et pace in maleficiis faciendis, § 10, p. 194. Gandinus’ varying
views on the issue are analysed by Padoa-Schioppa, ‘Delitto e pace privata nel pensiero dei
legisti bolognesi’, in 1d., ltalia ed Europa, pp. 226-227 and, more recently, by Buccomino,
Studi sulla transazione penale, pp. 132-135. See also Cynus de Pistorio, In Codicem, ad Cod.
2.4.18, {. 64vb, n. 18; Jacobus Butrigarius, Lectura super Codice, ad Cod. 2.4.18, {. 56va-
56vb and 57rb; Bartolus de Sassoferrato, In Primam Codicis Partem, ad Cod. 2.4.18, {. 52rb,
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Nevertheless, it should be noted that the denial of the preclusive effect did
not necessarily mean that a compromise was futile. Local legislation often pro-
vided that a settlement with the victim, even if it did not protect the accused
from further prosecution, had a favourable effect on the final sentence if a new
trial did take place and led to the conviction of the offender. For example, in
Bergamo and Padua in the first half of the thirteenth century, the fact of hav-
ing made peace with the victim or their heirs allowed the offender to avoid the
death penalty. A century later, although this rule had disappeared in Bergamo,
making death sentences and mutilations inevitable, a compromise reached af-
ter a sentence of exile could still lead to this latter penalty being lifted. Fines
were also often reduced by various amounts in the event of an agreement with
the victim of the crime.%

VIII. CONCLUSION

In its basic concept, the medieval definition of compromise certainly sounds
familiar to us, both in terms of its purpose, which is to settle a dispute or (in
a broader sense) an uncertain issue, and in terms of its structure, which in-
volves mutual concessions. This purpose, together with the consideration that
the cost of a compromise would be lower than that of litigation, led medieval
jurists to accept a partial renunciation of the rights of one party (hence the
‘unfair’ nature of the agreement) and to tolerate a structural imbalance of
the mutual obligations that would normally be unacceptable in contractual
practice (as the discussion of laesio enormis demonstrates). The uncertainty
created by the mere existence of the contested claim tended to relegate the
substantive assessment of the relationship between the parties to the back-
ground and to encourage the settlement of the dispute.

Although the freedom of the parties was certainly recognised, jurists also
acknowledged, on the basis of Roman and canon law, various limits to pri-
vate autonomy. These related, for example, to the object of compromise:
res sacrae could only be the object of a (gratuitous) compositio, while other
objects often required some special conditions — although the discussion
of compromises in maintenance matters shows that medieval jurists were
prepared to overlook certain limits imposed by the law if its purpose was

n. 9; and Albericus de Rosciate, In Primam Codicis Partem Commentarij, ad Cod. 2.4.18, {.

84rb-84va, no. 4-8.

145 For an analysis of statutory law in Lombardy in the late Middles Ages, see Padoa-Schiop-
pa, ‘Delitto e pace privata nel diritto lombardo: prime note’, in ltalia ed Europa, pp. 227-250.
On Central Italy, see Buccomino, Studi sulla transazione penale, pp. 97-102 and 174. See also

Eckert, La transaction pénale, pp. 400-409.
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nevertheless pursued (in this case, if the agreement clearly improved the
situation of the recipient). On the other hand, the debate on the scope of
compromise reveals a concern to respect the will of the parties and thus
to consider claims that they did not intend to settle as not covered by the
agreement. There was also a reluctance —especially on the part of civil law-
yers— to accept the imposition of a compromise on the parties. The use of
different terms, such as concordia or compositio, to denote these procedures is
significant in this respect. The fact that the term transactio was also used cre-
ates an ambiguity as to the true nature of this method of settling disputes; but
there is no doubt that at least some jurists saw compromise as definitely based
on the parties’ will.

The fact that compromise was seen as the result of autonomous decisions
made by the parties does not mean that the involvement of the courts was ex-
cluded. Not only did compromise, in the eyes of medieval jurists, concern law-
suits in particular (transactio as litis transitio), but settlement could also be fa-
cilitated by the persuasive intervention of the trial judge, and —above all— the
defendant’s failure to fulfil the obligations under the agreement could lead
the claimant to resume the actio vetus. Post-settlement intervention by the
courts was particularly likely in the criminal field, where the debate on the pre-
clusive effect of compromise shows that the agreement did not prevent a third
party or a judge from reopening the case.

As a result, while ius commune jurists were generally careful to preserve
margins of autonomy for private individuals, it seems difficult to speak of an
entirely alternative method of dispute resolution. In the period of interest here,
compromise was undoubtedly an alternative to private revenge but, with regard
to the courts, what we see is not so much a clear alternative as an interplay be-
tween litigation and compromise. The latter were indeed by no means mutually
exclusive, on the contrary: it is tempting to extend to transactio what Thomas
Kuehn wrote about compromissum (i.e. the compromise to submit a dispute to
an arbiter or arbitrator), namely that {m|any suits were initiated to culminate
not in formal adjudication but in a compromise settlement. The lawsuit was not
an end in itself, but a form of leverage to force a settlement, sometimes with
the encouragement of the judge’.'* Nor can it be said that compromise was an
entirely informal means of settling disputes, given the limits and requirements
imposed on the parties and the existence of criteria for determining the scope
of a settlement agreement.

As to whether compromise was indeed a means of resolving disputes, it is
interesting to note that late medieval jurisprudence reveals a deep aware-

146 Kuehn, ‘Law and Arbitration’, p. 19. See in the same sense Sbriccoli, ‘Vidi communiter
observari’, p. 82 and 96ff.
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ness of the value of compromise in ending disputes, hence the importance at-
tached to stability (as discussions on ius revocandi and laesio ultra dimidiam
clearly show). However, situations in which one of the parties wanted to act
in a way that would frustrate the expectations of the other were probably not
easy to resolve: in such cases we are led to believe that a compromise was no
more than a stage in a dispute that was bound to continue. The very fact that
a compromise did not give rise to an autonomous action to be brought in the
event of non-performance, and therefore did not extinguish the actio vetus,
persuades us to downgrade the real resolving power of this method of settling
disputes. This is even more evident in the criminal sphere, where, apart from
the possible advantages that the offender could obtain in the event of a fu-
ture conviction, the compromise, according to a trend already present in the
twelfth century and destined to prevail clearly in the fourteenth, in no way
prevented the offender from being retried and convicted for the same crime.
Clearly, compromise appears to have been more of a method of managing
disputes, probably extremely useful (if we assume its widespread use based
on its frequent occurrence in the notarial literature and in that of quaestio-
nes disputatae), but whose real effectiveness in the light of legal scholarship
seems relative and could perhaps be better assessed on the basis of a careful
study of practice.





