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I. INTRODUCTION

The last decades of the 19th century meant a turning point in the Brazilian
political regime. The Republic had been proclaimed right after the extinction
of slavery and just before the end of the patronage regime with the Catho-
lic Church. The social imaginary was surrounded by diverse ideologies, not
always harmonious within themselves.

Aiming to modernize the country, in the sphere of legality a new Constitu-
tion and a Criminal Code were created. However, the new legal codifications
were not capable to cease all past discriminations. The category “honest wo-
man”, rooted in Catholic ideals, would be transferred into the new criminal
regulation, and intertwined with new ideas it was inclined to discriminate
women by the honour.

The analysis departed from Santi Romano’s! institutional theory, conside-
ring the possibility of the existence of concomitant legal orders in the same
space and time due to a legal order (ordinamento giuridico) conceptualization
that extrapolates the State positive rules. Nonetheless, according to Romano
every institution would be a legal order, and vice-versa.

In that sense, it was questioned whether the catholic morals would repre-
sent a legal order that regulated the “honest woman” ideal, brought to the

“ PhD candidate in legal sciences at the University of Milan; Master of Law from
the Federal University of Santa Catarina (Florianopolis). This essay conjugates parts of the
author’s master’s thesis and her ongoing doctoral investigation.

I Romano, Santi, O Ordenamento Juridico, Florianépolis, Fundagio Boiteux, 2008, p. 252
(Originally published in Italian in 1917. Translated to Portuguese by Arno dal Ri Junior).
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Brazilian criminal code of 1890. The aim, therefore, was to verify whether
religious morality would function as an alternative way of dispute resolu-
tion, in the context of secularisation of the new Republic.

The conclusions lead to the understanding of the religious morality not as
an alternative model to the codified law, but as an instrument that integrated it.

IT. THE MODERN PROJECT
OF A SECULAR REPUBLIC

In the final years of the 19th century, the Brazilian state came across a wave
of social, political, and economic modifications. In 1888 princess Isabel,
“the redemptress”, formally extinguished the slavery regime through the
proclamation of Lei Aurea; in 1889 the Republic was founded and in 1890
the regime of patronage with the Catholic Church had fallen.2

However, the new society was the fruit of past traditions and inequalities.
Although the freed of enslaved peoples occurred without integrational poli-
cies for this population, consolidating the beginning of a long process of ra-
cial material inequalities, the measure beneficiated the monarchy’s decadent
popularity. Ergo, the Republican movement was remarkably heterogeneous
and scarcely worried about the general public’s demands and together with
the working class the former enslaved would standstill opposed to it.?

Funded by contradictions —liberal principles as the formal equality by
one side, and authoritarian measures in another—, the First Republic arou-
se from a military coup, and it was modelled by the coffee oligarchies. The
Constitution, proclaimed in 1891, would implant a politically liberal but also
conservative model,* in which the presidentialism, commanded by military
individuals, acquired an authoritarian facet.

Despite of the extinction of the incoming-restricted voting system, most
of the population —analphabets, homeless, a few military officers, and wo-
men— remained excluded from the political activity.® Following the United

2 Through Decree 119-A, from January 7th, 1890.

3 Carvalho, José Murilo de, Os Bestializados: o rio de janeiro e a reptblica que ndo foi, Sdo
Paulo, Companhia das Letras, 2018, pos. 24.

* Resende, Maria Efigénia Lage de, “O processo politico na Primeira Reptiblica e o libe-
ralismo oligdrquico”, in: Ferreira, Jorge; Delgado, Lucilia de Almeida Neves (org.), O Brasil
Republicano: o tempo do liberalismo oligdrquico. Da Proclamagdo da Repiblica a Revolugao de
1930, Rio de Janeiro, Civiliza¢do Brasileira, vol. 1, 2018. pos. 85-116, 93.

5 Carvalho, José Murilo de, A Formagdo das Almas: o imagindrio da reptiblica no brasil,
Sao Paulo, Companhia das Letras, 1990, p. 25.

6 Fausto, Boris, Histdria do Brasil, 2nd ed., Sdo Paulo, Edusp, 1995, p. 251.
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States liberal tradition, the State was organized by a federal pact and gover-
ned through a political and economic individualism, centralizing individual
rights at the expense of the public and social behalf and, consequently, the
achievement of an abounding citizenship.?

The people as a political body were suppressed from the Republican
ideals, and the country was governed by the bourgeois elite. While the chart
of rights defined equality and citizenship through supposedly neutral pro-
nouns, it was politically interpreted to exclude women from public spaces.?
Thus, the patriarchy regime would continue to regulate people’s everyday
lives—now through the liberal ideology of fraternity.

Following European patterns, the ascending capitalist class deprived wo-
men from an economic basis to independence; the new and modern social
contract, based on an implicitly male fraternity pact, funded an illusory de-
mocratic, humane, equal, and neutral legal order represented by the “indivi-
dual”, a category allocated far away from the abstract universality it sought
to promote.’

The new liberal ideas that followed the extinction of the patronage affirmed
the secularity of state. On that account, the theological paradigm of differen-
ce would be substituted by the biological one, a process that in a gendered
analysis can be perceived as a remodelling of old discriminations through new
ideologies. Hence, based on a heterosexual contract, the social contract ideo-
logy emphasized marriage and the patriarchal family as natural and necessary
institutions.!® Along these lines, even though distanced from the new rhetoric,
the religion would continue to subtly fundament the new model of society.

The ending of the exclusivity regime with the Catholic Church would not
extinguish the Catholicism from the Brazilian society: after centuries of en-
forced conversions and association of diverse beliefs to perdition and damna-
tion, the population remained mostly catholic, at least by tradition. More than
that, the Republican secular state continued collaborating with the Church in
different matters, such as the interiorization of the country via construction of
dioceses, the suppression of political-religious conflicts as the Canudos War!!

7 Resende, op. cit., pos. 87.

8 Caulfield, Sueann, In Defense of Honor: sexual morality, modernity and nation in early-
twentieth-century Brazil, Durham, Duke University Press, 2006, p. 26.

9 Pateman, Carole, The Sexual Contract, Stanford, Stanford University Press, 1988,
p. 77-115.

10" Ibidem, p. 110.

11 Canudos was a political-religious community developed in the interior of the state of Ba-

hia in Brazil. Functioning under the guidance of the messianic leader Antonio Conselheiro, its
existence challenged the temporal authority of the state and the Church’s spiritual guidance,
and both powers would be united in the restraint of his plans (Aquino, 2022, p. 79).
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and the delimitation of some of the Brazilian borders'? perpetuating a histori-
cal position of preference regarding it.

The modernisation project promoted by the bourgeoise elites at the end of
the 19th century was inspired by European models of progress and science,
according to which the urbanisation of cities as Sdo Paulo and Rio de Janeiro
should be accompanied by its embellishment and refinement: it was the as-
cension of Brazilian belle époque.

People —mostly poor and non-white— were seen as a mass of bestialized
individuals (Carvalho, 2018) and although the republicans understood that
the law should mirror the historical and moral values of its nation, they could
not reach an agreement on whether the population constituted one People, nor
about which of its cultural traits should be preserved.!?

Under a “civilisational” intent, the political elite seek to implant European-
based values in which beauty and elegance were social attributes linked to
class (high) and race (white) markers as the ideals of the nation. The progress
wave witnessed by the urban centres at the end of the century would raise new
inventions, diversify the means of transportation, and promote leisure spaces,!*
sanitizing, whitening'®> and moralising the cities’ costumes and citizens.

The regulation of the female sexual honesty, no more explicitly opposite to
the sin and heresy, would now put into evidence the need to protect the suc-
cession of the family and the public morality envisioned by the bourgeoise
class. Besides being freer to circulate in public spaces, the female body was
considered the fragile and docile sex.

The nuclear urbanised family constituted the new familiar model, substi-
tuting the plantation’s casa grande: inside home, the republican man would
no longer share his sexuality with the enslaved women, one of the reasons

12 Aquino, Mauricio de, Modernidade Republicana e Diocesanizag¢do do Catolicismo no
Brasil: a construgao do bispado de Botucatu no sertio paulista (1890-1923), PhD Thesis-His-
tory, Universidade Estadual Paulista, Assis, Brazil, 2012, p. 94, hitps://repositorio.unesp.br/
handle/11449/103158.

13 Caulfield, op. cit., p. 21.

14 Costa, Angela Marques da; Schwarcz, Lilia Moritz, 1890-1914: no tempo das certezas,
Sado Paulo, Companhia das Letras, Cole¢ao Virando Séculos, 2002, pp. 67-89.

15 In the post-abolitionist period, eugenic theories were also translated to Brazil and ac-
commodated with local racism. The white race, considered genetically superior to others, was
the pattern to beauty and civilization. In that context, the immigration of white peoples, mostly
Europeans to the country was supported by the government, in an intent to whiten its popu-
lation and reduce the “black stain”. The whitening of the population ideology (ideologia de
embranquecimento populacional) was majorly hidden in the argument of the need of qualified
labour force after the ending of slavery (Nascimento, Abdias, O Genocidio do Negro Brasileiro:
processo de um racismo mascarado, Sdo Paulo, Perspectiva, 2016, pos. 65).
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why private female roles as spouse and mother would be esteemed.!® Bra-
zilian women had then a similar status as the European post-revolutionary
model of citizenship, in which the female participation was based on the
enhance of gender differences: the woman, as wife and mother was the ulti-
mate educator of the nation future citizens, basilar to the Republic’s perpe-
tuation.!”

In that sense, the growing demands for equality collided with domesticity
ideologies produced by medical, legal, and philosophical discourses.!® Inser-
ted in the female imaginary, they were auxiliar to the perpetuation of moralist
gendered stereotypes. Promoted in the context of creation of the modern Sta-
tes, the formal secularisation of the positive Republican norms contradicto-
rily induced the insertion of theological ideals into the western ruling of law,
funding the legal dogmatics of the next centuries.!

Implicitly absorbing the catholic morals into the written legal text, as well
as in its political activity, the patriarchalism-based state was responsible to
shape the modern man into the new political and economic system, for what
it would also have to moralise the female behaviour.

III. “HONEST WOMEN”’
IN THE CRIMINAL CODE

The 1890’s Cddigo Penal was the second modern Brazilian criminal code. Im-
planted in substitution to the previous imperial codification, it mainly sought
to modernise the law and overrule criminal differentiations regarding ensla-
ved peoples. However, gender discriminations remained an important and
necessary means of social control to the Republican regime.

In that sense, the category “honest woman” (“mulher honesta”), originally
transplanted from the Portuguese Ordenacdes do Reino to the imperial code
of 1830, was maintained in the new codification. Still, during the colonisation
period there was an attempt to transplant not only laws in a formal sense but
also moral religious and cultural European, mainly Portuguese, norms to Bra-

16 Rago, Margareth, Os Prazeres da Noite: prostitui¢do e cédigos da sexualidade feminina
em Sdo Paulo (1890-1930), 2nd ed., Sdo Paulo, Paz e Terra, 2008, p. 63.

17 Ibidem, p. 82; Costa, Pietro, O discurso da cidadania e a diferenca de género, Rduno:
Revista do Programa de Pos-Graduagdo em Direito da UnoChapecd, Chapecé, vol. 2, n. 3,
2019, p. 287-308 (p. 296): hitp://pegasus.unochapeco.edu.br/revistas/index.php/RDUno/article/
view/5290.

18 Rago, op. cit., p. 71-72

19 Prodi, Paolo, Uma histéria da justica, Sdo Paulo, Martins Fontes, 2005, p. 430, 441;
Translated to Portuguese by Karina Janini.
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zil, a process that perdured during the Republic. Attempt, because the Brazi-
lian society had from the beginning specificities that would repel that effort,
at least partially.20

In the sphere of sexual crimes, the category was responsible for regulating
the female sexual behaviour. Firstly, those were not even categorised as cri-
mes against women’s integrity, but as offenses to the safety of their honour,
their family honesty, and the public outrage to the pudor, as stipulated by the
title VIIL.2!

Concerning legality, two crimes were explicit to emphasize the “honest wo-
man” ideal. The crime of rape, disposed in the article 26822 categorised women
by the honour, and its caput specified that the sexual violence was materiali-
sed when committed by a man against a “virgin or not, but honest” woman. In
case the victim was a prostitute or a “public woman”, the penalty was legally
diminished, according to the first paragraph. In a similar manner, the crime of
rapt, disposed on the article 2702 stipulated that the crime was consummated
by taking an honest woman —being her either a minor, or of legal age, single,
married or widowed— from her home, for libidinous reasons.

But who was the “honest woman”?

The valorisation of female honour in Iberic countries during the 18th cen-
tury had religious and cultural influences. In those societies, the honour was
seen as a social quality to women, linked to prestige and family lines.2! Du-
ring the invasion of the Americas, European ideals were transferred to Bra-

20" Considering the colonization regime to which Brazil was submitted, the transplant
category is used to emphasize the imposition of written Portuguese general norms to the
invaded territory, initially disregarding its sociocultural specificities-however special norms
related to the Colony administration were later enforced. About the “honest woman” transplant
in the crime of rape, see: Sassi, 2024, p. 56-60. See Sassi, Ana Paula, Permanéncias da Moral
Catélica em meio a Secularizag@o no Brasil: o controle social exercido pela categoria “mulher
honesta” através do delito de estupro (1889-1930), Master thesis Law, Federal University of
Santa Catarina, Florianépolis, 2023, pp. 57-58.

21 The title comprehended five chapters. The first chapter comprised the carnal violence,
inside which were the crimes of assault on modesty (art. 266), deflowerment (art. 267) and
rape (art. 268-269). The second chapter stipulated on the rapt and common dispositions on the
past crimes (art. 270-276). The chapter number three regulated the lenocinium: facilitation,
inducement, and traffic of women to prostitution (art. 277-278). At last, chapter four disposed
about adultery and infidelity (art. 279-281), and chapter five comprehended public outrage to
pudor (art. 282).

22 Brasil. Decreto n. 847 de 11 de outubro de 1890, Codigo Penal dos Estados Unidos do
Brazil, Rio de Janeiro, 1890; http://www.planalto.gov.br/ccivil_03/decreto/1851-1899/d847.htm.

23 Idem.

24 Algranti, Leila Mezan, Honradas e Devotas: mulheres da coléonia, PhD Thesis-His-
tory, University of Sdo Paulo, Sao Paulo, Brazil, 1992, hitps://www.teses.usp.br/teses/dis-
poniveis/8/8138/tde-13092022-104820/pt-br.php.
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zil, similarly as happened in other Iberic colonies, and adapted according
to the local peculiarities.

Not all women were passive and submissive. However, the female honour
was seen as a social asset, especially to enriched families. In that context,
the Catholic Church and the State’s aims integrated themselves into the ca-
techism of the native populations to the matrimony, not only to whiten the
nation, but also to populate the territory in an organised manner-and accor-
ding to the religious dogmatics.20

The institution of the Catholic marriage emphasized specific gender roles
to women, contributing to their oppression through the consideration of the
male superiority,?? practice that was corroborated by the patriarchal family
regime that founded the colonisation. Nonetheless, female honesty meant
chastity, modesty and virtue, personal values that did not remain private,
once linked to the honour and reputation of the entire family.2

The end of the slavery regime and the beginning of the Republic stimulated
urbanisation bourgeoise goals and projected a new family model into the Bra-
zilian society. The patriarchal extended family would be substituted by the
modern nuclear one and the housewife stereotype received central attention.
Roles as wife and mother were reinforced by medical discourses: it was concei-
ved that women had a biological instinct to care and nurture, and for that they
should be responsible for the family’s hygiene, health, and happiness.?

Also, the ascension of the romantic love ideology led to an expansion of the
individual will in areas such as choosing a partner and despite the secular
regime, the Catholic marriage was valued, together with the seek for intima-
cy: inside home, the family members were protected and sanitised against

25 Caulfield, op. cit., p. 5.

26 After the Portuguese invasion and with the implementation of an exploitive regime of
colonisation, women would be categorised according to their race and status: white, indigenous,
black; free, enslaved. In that context, the social expectations regarding the female were modu-
lated by the difference (Algranti, op. cit., p. 60). The indigenous peoples were often seen as
polygamic savages and the colonisers, allied with catholic actors, worried about the union of
Portuguese men with the native women, another reason to incentivize the migration of European
(white) women to the land (Algranti, op. cit., p. 70; Silva, 1984, p. 18, 32, 35). Also, the Church
doctrine considered the black Africans to be impure, of infected blood (Nascimento, op. cit., pos.
63) and the importation of white females did not seem enough to whiten the population: the social
whitening ideology would be carried on via the systematic rape by white men of enslaved black
(Nascimento, pos. 63) and indigenous women, who would then bear whitener children.

27 Beauvoir, Simone de, O Segundo Sexo: fatos e mitos, 5e ed., vol. 1, Rio de Janeiro, Nova
Fronteira, 2019, pp. 134-135.

28 Algranti, op. cit., pp. 124-127.

29 Rago, Margareth, Do Cabaré ao Lar: a utopia da cidade disciplinar, Brasil 1890-1930,
2nd ed., Sdo Paulo, Paz e Terra, 1987, pp. 75-80.
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exterior pollutions.?® Upper-class women, previously attached to the domes-
tic sphere, were now freer to circulate in the public spaces of the urbanised
cities. They could even work outside the household, but their honesty would
remain intertwined with the family and husband’s honour.

In the bourgeoise discourse, old religious stereotypes would enlace new
gender roles. The mother-wife, alike Mary, mother of Christ, should have her
sexuality restricted to the matrimony and aimed to procreation. That model
would be opposed to the sexualised, sinful Eves, prostitutes with no honesty:*
they were completely divergent, having in common only the weakness and de-
pendency of the sex, the incapability of leading their own lives.32

It was up to the male thinkers to legally protect them- or, better, their ho-
nesty. Female honour was strictly associated with social-religious heteronor-
mative® roles as the marriage as a family-construction pattern; the virginity
to unmarried ladies; decency and sexual containment to all. However, it is im-
portant to emphasize that an intersectional analysis of gender, class and race
shows that the patterns of honesty were strictly associated with a patriarchal
elitist and racist morality.

Non-white women, historically violated, sexualized, and demoralised,
were by nature visualized as provocative. The poor ones, in the same hand, were
considered exploiters, social climbers. Hence, they would hardly achieve the
classification of honesty promoted in the codification by the white bourgeoise
elites.3! But what the perpetuation of the “honest woman”, as a category em-
bedded in a range of religious moral norms inside the secular code meant?
Could it be considered an alternate order inside the state’s secular one, respon-
sible for regulating the female sexual behaviour?

IV. CATHOLIC MORALS: AN ALTERNATE LEGAL ORDER?

In Santi Romano’s institutionalist theory, the concept of legal order (ordina-
mento giuridico) was expanded by the insertion of the social element into

30 Scott, Ana Silvia, “O caleidoscépio dos arranjos familiares”, in: Pinsky, Carla Bassanezi;
Pedro, Joana Maria (org.), Nova Histéria das Mulheres no Brasil, Sao Paulo, Contexto, 2013,
pos. 16-17.

31 Rago, op. cit., 1987, p. 82.

32 Idem.

33 According to Rich Adrienne, Compulsory heterosexuality and leshian existence, Signs,
vol. 5, n. 4, 1980 pp. 631-660, htips://www.jstor.org/stable/3173834, it is crucial to the histori-
ography to comprehend the heterosexuality as an institution of control and regulation of female
and male bodies through gender roles.

3 Esteves, Martha de Abreu, Meninas Perdidas: os populares e o cotidiano do amor no rio
de janeiro da belle époque, Sdo Paulo, Paz e Terra, 1989, p. 57.
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the idea of law, which was then comprehended beyond the strictly positive
norm.

According to the author, in addition to being intertwined with society, a
legal order must contain within itself the idea of social order, because when
established by law the social order would use and integrate the norms: “this
means that law, before being a norm, before referring to a simple relationship
or a series of social relationships, is organization, structure, attitude of the
same society in which it is in force and which for it is constituted as a unit”.33
In that sense, every legal order would be an institution, and vice-versa. The
institution concept concerns each entity or social body with an aim and con-
crete existence, being a social manifestation with its own individuality.?¢

The Catholic church is an institution, and for being so, it also constituted
a legal order in Romano’s theory. The secularizing process can be seen as an
effort to displace the state legal order from the Church’s: previously integra-
ted into the state’s ordainment, the religious one is detached from it and re-
duced to a regulator of the faithful’s conducts. However, as Paolo Prodi?” has
indicated, the secularization process did not purge completely the religion
from the modern state’s laws, and many religious elements turned out to be
profaned into so-called secular orders, in which they were again sacralised -
now as pointedly non-sacral.

The Brazilian Cédigo Penal failed to be completely secular or egalitarian,
as female sexuality continued to be shaped by catholic moral norms.

As Romano’s theory emphasized, the rapport between different legal or-
ders is a legal one, but two legal orders are not necessarily relevant to one
another: they can be paralleled. That explains, for instance, the irrelevance of
the State’s legal order concerning the Church’s formal legal order in some ca-
ses® declared the secularity, the State tries to distance itself from the catholic
norms. However, as said, that movement does not always purge the religion
completely from its legal activity, thus the catholic moral norms can remain
influencing the disposition and application of the state laws.?

Romano, op. cit., p. 78; free translation.

36 Ibidem, pp. 84-85.

37 Prodi, Paolo, op. cit., p. 441.

Perin, Roberto Cavallo, Ordinamenti giuridici paralleli e necessita come fonte del dirit-
to, in Perin, Roberto Cavallo et al. (org), Attualita e Necessita del Pensiero di Santi Romano,
Pisa: Editoriale Scientifica, 2018, p. 41-55 (p. 40).

39 According to Assis, Biatriz Bittencourt de; Corréa, Caetano Dias; Kinchescki, Daniel
Rodrigues, Direito como religido: um relato dos estudos iniciais sobre as possibilidades de
uma ontologia religiosa do direito, in Semindrio Internacional de Direito e Religido da FDRP-
USP, Ribeirdo Preto, CEDIRE, 3, 2022, p. 46-62 (p. 60), the ontology of law itself is connected
to the religious phenomenon: the legal phenomenon would arise within the religious one.



312 THE “HONEST WOMAN” IDEAL IN THE BRAZILIAN CODIGO PENAL...

Concerning relevance, Romano® asserted that one legal order can be per-
tinent to another when its content is determined by the former in a rapport
of submission or independence, pointing out the State’s habit of referring to
the Canon law, nationalizing the religious norms or recognizing the Church’s
competence to regulate civil issues as marriage. Also, the thinker suggested
that a legal order would be important to another when incorporated by the
second.

In the current analysis, the referring to Catholic moral norms could be
seen as a tacit one, through which the State nationalized via positive ruling
a category that belonged to the Catholic order without directly associating it
with the religion. In fact, those moral norms, although independent from the
state secularised legal order, would not be alternative nor complementary to
the criminal state regulations, but rather constituent of them.

Thus, based on Romano’s theory, it can be said that the religious morali-
ty was relevant as an implicit legal order inside the positive rule of law that
determined the conceptualization of the “honest woman”: through a process
of incorporation, the new and secular code inherited and implemented the
category into new criminal figures.

Romano’s institutionalist theory is applauded as an analysis that was able
to insert the social order into the legal sphere: from the understanding of the
pluralism of legal orders to the denial of the legal monism," the author was
able to break a new paradigm on the concept of law. Nonetheless still con-
sidered highly relevant to the theory of justice, the Italian’s thought is also
submitted to critics that emphasizes his inability to repel the statism of a mo-
nistic formalism from his theory.12

Departing from a linguistical approach, the notion brought up by the jurist
in his mother tongue, Ordinamento Giuridico, seems to not have been fairly
translated to English. Legal Order, the respective category in English, ap-
pears to imply the legality as its main characteristic, lacking the evidencing
of the social structures that constituted it from the beginning.

In that context, and for this research, Thomas Duve’s insight on normative
regimes sounds appealing.*3 Aiming for a renewed approach, Duve reached

40 Romano, op. cit., pp. 180-184, 192-193.
41 Perin, op. cit., p. 43.

42 Sordi, Bernardo, “Statualita e pluralita nella teoria dell’ordinamento giuridico”, in:
Perin, Roberto Cavallo et al. (org), Attualita e Necessita del Pensiero di Santi Romano, Pisa,
Editoriale Scientifica, 2018, pp. 15-24 (p. 16).

43 Duve, Thomas, Legal History as a History of the Translation of Knowledge of Normativity,
Max Planck Institute for Legal History and Legal Theory Research Paper Series, vol. 16, 2022,
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4229323. Duve, Thomas, Legal History as
an Observation of Historical Regimes of Normativity, Max Planck Institute for Legal History
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for a larger ampliation of the concept. Understanding legal history as a histo-
rical process of cultural translation of knowledge of normativity —as the set
of propositions accepted by the members of an epistemic community— and
the legal order as the result of frequent social and cultural transformations,
considering law itself the outcome of practices of communication, the author
proposes the use of the concept of normative order.

Its adoption departs from a constructivist approach, according to which all
knowledge is localized. Consequently, the idea of normative order highlights
the cultural, social, and environmental position of actors that are constantly
(re)creating it.* From that category, Duve proposes the study of legal history
as the examination of historical regimes of normativity.

Additionally, the author’s prototypal analysis of the knowledge of norma-
tivity regarding asymmetric dependencies can be interesting to put into evi-
dence gender differentiations like the ones promoted by the “honest woman”
category. Prioritizing the concept of regime (of normativity) over others as
the historical institutionalism, the author asserts its potential to seize the
different factors leading to the establishment, stabilization and mutation of
asymmetric dependencies. Therefore, dependency regimes would characte-
rize normative orders as “...stabilized arrangements of discourses, practices,
rules, norms and principles as well as their historically contingent condi-
tions, which are of importance for the shaping of (asymmetrical) dependency
relations” .45

Hence, the state legal order could instead of being a conjunction of in-
dependent and complementary normative orders, constitute one normative
regime itself, seemed that “this includes the legal framework, but also ideas
about social hierarchies, cultural markers etc. taken from religious, philoso-
phical or other value system”,% as well as practices of exclusion that create
and maintain the dependency.

V. FINAL CONSIDERATIONS

Departing from Thomas Duve’s normative theory, Santi Romano’s social ap-
proach on the legal order can be complemented by the idea of normative order.

and Legal Theory Research Paper Series, vol. 17, 2022, hitps://papers.ssrn.com/sol3/papers.
cfm?abstract_id=4229345.

4“4 Duve, Thomas, Legal History as a History of the Translation of Knowledge of Normativity,
op. cit., pp. 2-3.

45 Duve, Thomas, Legal History as an Observation of Historical Regimes of Normativity, op.
cit., pp. 3-4.

46 Ibidem, p. 4.
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In the proposed case, the Brazilian secular and Republican normative regi-
me, as a network of institutional structures or means of social control, can be
evidenced as a regime of asymmetric gender dependencies that was informed
by hierarchical ideologies, cultural markers, and power structures such as the
Portuguese invasion and colonisation, the patriarchy regime, and the catholic
religion, that influenced the practical application of Justice.

Consequently, this ongoing analysis has, as a preliminary result, the verifi-
cation that the ideals beyond the category “honest woman” were informed by
the catholic morals, not as an alternate order to the secular state’s legal one,
but as an implicit, parallel one, that would be part of a complex network of
discourses, practices, norms, rules, and principles responsible for the archi-
tecture of gender-dependency relations that ruled women’s sexuality.





