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CONSTITUTIONAL INDEPENDENCE AND INTEGRITY
OF THE KINGDOM. 200 YEARS AFTER THE THREE
GUARANTEES PLAN

Rafael ESTRADA MICHEL"

—And where is your president?
— In Mexico.
— What is Mexico?
— A place.
— Beyond Ocosingo?
— And beyond Tapachula.
Rosario Castellanos. Baliin Candn

SUMMARY: L. Independence, Union, Constitution. 11. Addendum: two cen-
turies. I11. Bibliography.

I. INDEPENDENCE, UNION, CONSTITUTION
1. Eleven years of War

When in the 1821 Plan of Iguala, the royal colonel Agustin de Iturbide pro-
nounces for the adoption of a Constitutional statute “peculiar and adaptable
to the kingdom” or, in another version, for a supreme norm “analogous to the
country”,! he is affirming something very different from what the traditional
interpretation, so permeable to the Manichean confrontation between liberals
and reactionaries, has been willing to admit. The statement Iturbide rooted
in the history of Mexico was vindicated among us by Francisco Primo de
Verdad, Melchor de Talamantes, Mariano Michelena, José Miguel Guridi y
Alcocer, Miguel Hidalgo, Ignacio Lépez Rayo6n, José Maria Morelos and Ser-
vando Teresa de Mier from different venues —some of them parliamenta-

“ Instituto de Formacién Profesional y Estudios Superiores de la Fiscalia General de Justicia
de la Ciudad de México, Sistema Nacional de Investigadores, Nivel 2, Ciudad de México.

! Tena Ramirez, Felipe, Leyes fundamentales de México, Porria, México, 1996, pp. 114-116.
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rians— as soon as the process of the Hispanic revolutions began. We refer to
the affirmation of the existence of a kingdom, that of New Spain, in danger
of disintegration concomitant with the collapse of the Spanish Empire, an
affirmation that offers a kind of common thread to the process of obtaining
Mexican Independence (1808-1821).

Indeed, in 1808 the famous reaction of the City Council of Mexico is typi-
cal of the Juntista imaginary that at that time was depriving the whole of His-
panidad. The general lines of it seem simple: the legitimate Bourbon dynasty
has unduly abdicated its rights in favor of a foreign (and French!) Prince and
thus has unconsciously returned to the kingdoms of the Monarchy the sovere-
ign right to choose authorities and resist the invader. The dynastic crisis will
soon turn into a constitutional crisis, since the kingdoms are diverse and have
singularities that cannot be predicated of the whole. They therefore require
their own Constitution.

In Mexico City, it was affirmed, for the first time at the Iberian level, that
the Bayonne abdications were void not only because they had been violently
uprooted, but also because they were contrary to the will of the Nation. It was
still necessary to define what we should understand by that little word, and
in this we would spend the next fifteen years in all Spanish latitudes. Should
Mexican nation include the realms of Guatemala, Nueva Galicia and Mexico,
along with Yucatan and the Internal Provinces, that is, be regarded as existing
one nation named “América Septentrional”? Should it, on the other hand, in-
clude the entire Latin American Orb, the Caribbean, South America and the
Philippines considered? Would it encompass the entire Catholic Monarchy,
with its European and African side, as a synonym for the Spanish Nation?

The legalistic attempt of the creoles municipality of the Mexican capital
would end in a coup as soon as the peninsular interests felt that the convoca-
tion of a Congress of the cities of the New Hispanic kingdom was near (sep-
tember 15, 1808). The Audiencia, the archbishopric and commerce were in
charge of deposing the viceroy, sympathetic to the idea of a Mexican kingdom
that could be, at least temporarily, independent (that is, self-governed as long
as the desired King Fernando VII returned).

The trustee Primo de Verdad, the friar Talamantes and the regidor Azcéra-
te, among other Americans, were sent to the prisons of the kingdom for having
tried to use the complex of the Laws of the Indies to claim the right of an enor-
mous territorial network (its borders towards the North were unknown and
they went as far as the imagination allowed to indulge themselves) to participa-
te autonomously in the formation of the pan-Hispanic will ordered to confront
the invader. The most important thing for our purposes is to emphasize that
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the kingdom in a proto-state trance is understood as a unity in the diversity of
multiple provinces, municipalities and even other minor kingdoms.

Yet, of course, without ignoring case of local situations that led to the Re-
volution of Independence, it is convenient to include the outbreak in long-
term process and transatlantic space, which is none other than that of the
movement of the provincial boards that arises throughout the Monarchy on
the occasion of the Napoleonic invasion of the Peninsula and of the dynastic
acephalia in which it fell.

I will try to express it better: in fact, one of the local circumstances, and
very peculiar especially in Mexico and Peru, was the same idea of “king-
dom”, understood as a cohesive and integral entity, different from the others
that, confederated in around the person of the King of Castile, they made up
the Spanish Monarchy. It is not strange, therefore, that Mexico City proclaims
itself “head of these kingdoms™ and, as such, a legitimate voice to speak on
behalf of all of northern America, including the Captaincy of Guatemala.

The idea is around, as we have seen, Verdad, Azcarate and Talamantes, but
the Michelena brothers will also have it very present, especially the lawyer
José Mariano, when in the Advent of the year 1809 they lead a conspiracy
that did not lose its touch of New Spanish regalism. In Valladolid the Miche-
lena, Garcia Obeso and other Michoacanos, anguished by what had happened
with their capital peers and obsessed with the idea that the “gachupines”
were trying to exterminate the Creole element, prepare the rebellion, try to
convince the republics of indigenous purépechas people to join them and
reassume the idea of joining a Mexican Congress that would systematize the
efforts of the Juntas that in each province would arise to defend the rights of
Fernando VII (conceived, through a pactist vision, as sovereign of the Monar-
chy, but also as King of each kingdom in particular) as soon as the legitimist
governments of the Peninsula allowed it to the various Americas. The cons-
piracy was denounced, discovered and annihilated, and only the conciliatory
spirit of the viceroy-archbishop Francisco Xavier Lizana y Beaumont (that is,
in fact, the head of the kingdom) prevented the leaders from losing their lives.

The Creole attempt to incorporate the “indigenous republics” is interes-
ting, since the “kingdom” should not be understood exclusively as referring
to territorial articulation, but rather has undeniable communication vessels
with the personal element of the nascent State. If in New Spain the Indige-
nous partialities were considered separate and, above all, not fused with the
Spanish “republics”, the new Nation that eventually resulted from the Creole
leadership would have to try to integrate whites, natives, castes and mestizos
(the latter lived a particular and uncomfortable legal uncertainty) in a presu-
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mably homogeneous entity through the formalistic principle of equality befo-
re the law: just what the Supreme National Governing Board, already in the
time of Iturbide (1821-22), will have to decree when it prohibited that public
documents mention the qualities, colors or origins of the inhabitants “of the
Empire”.

2. Independence for all the Spains

We need to focus on general processes regarding the long 1809-1820 pe-
riod. In Spain, neither the Central Board nor the legitimist Regencies later
created recognized equality to the kingdoms and provinces of Hispanic Ame-
rica. They sought to end the federalization of the anti-French rebellion that
was invading the Peninsula, and they would not allow such dismemberment
to occur in America. The decision would deepen in the minds of the Ameri-
cans the idea that their ancient and traditional rights of kingdoms were being
violated in exchange for being seen as mere colonies in the Colbertian sense,
that is, placed at the exclusive and unconditional service of the Metropolis.

That is why 1810 is the year of the unanimous cry that all along the Ame-
ricas joins the previous efforts of Mexico, Quito and Valladolid. “Long live
the King, but let the bad government die”: the priest Miguel Hidalgo says it
as the comuneros of Castile had said in 1519. The deep roots of late medieval
rebellion translate into a “long live Fernando VII”, the young captive prin-
ce, and in “death to the gachupines”, that is, to the governments that, from
the Peninsula or in situ, prevented us, Mexicans and Hispanic-Americans as
well, from exercising our secular rights.

The idea, simple but old and useful, has not been well accepted by our
later Republics, so incomprehensibly enthusiastic about the presidential mo-
del of the United States that makes the Head of State, alike, the head of the
public administration, so all the rebellions against the bad government imme-
diately turn into questions of the President, who may well be deposed or even
in a situation of scaffold.

Our “kingdoms™ have suffered such a confusion for two hundred years and,
as a consequence, the idea is included in the Constitution of Cadiz (1812):
the King is King, but also the chief of his government. All claims, including
that of a tyrant, go against him. Nothing could be further from the comunero
tradition. Nothing more dangerous for our stability.

If we add, on the other hand, the traditional cacique propensity of Mesoa-
merica, it is understood that the ritualist mixture of submission and regicide
is particularly explosive among us, even today. Hence, our constitutional mo-
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dels often become utopian and frustrating when it comes to the limitation and
balance of powers.

Hispanic American Creoles had to solve other dilemmas facing Cédiz
Constituent Congress (1810- 1814). Going to the Andalusian port, the last
stronghold of anti-Napoleonic Spain, implied recognizing that the crisis of
the Monarchy could be resolved with the same Constitution for all the Spa-
nish kingdoms. That is why there is an America that fights in Cundinamarca
or Chilpancingo, and another that goes to Cadiz. They are both interested in
the same thing: ending bad government. But those moving to the columns of
Hercules make a more risky bet, because the 1812 Constitution threatens
the integrity of their kingdoms in favor of a system of centralized decision-
making in the Cortes (Congress) of the monarchy and its agencies in the peri-
phery: the political chiefs, the provincial boards and the municipal councils.
Significantly, the Constitution does not regulate the figure of the viceroy, the
administrative head of the kingdoms. The New Spain runs the risk of being
dismembered, immediately in at least five independent provincial govern-
ments each other: that of the realm of Mexico, the New Galicia, the Yucatan,
that of the Internal Provinces of East and that of their peers of the West. And
this without counting the traditionally undefined kingdom of Guatema.

This is the Hamletian dilemma of the New Hispanic deputies who, like
Miguel Guridi from Tlaxcala, Antonio Joaquin Pérez from Puebla or Mariano
Mendiola from Querétaro, already possess a proto-spirit of Mexican nationa-
lity. It is the dilemma that the Constitutional Decree of Apatzingan (1814)
solves benefiting the integrity of the kingdom and ignoring the disintegrating
Provincial Councils. Mexico, to remain Mexico, had to become independent.
Such was the first and foremost of the Sentiments of the Nation enunciated
by General José Marfa Morelos in 1813, for whom the Cortes of Cddiz were
“very extraordinary and very out of order”, as well as guilty for “creating little
governments”.

Contrasting profoundly with Ignacio Lépez Rayon’s Elementos constituciona-
les (1812), a constitutional text that deprives division of powers and grants al-
most every attribution to the legislative “Suprema Junta Nacional Americana”
established in Zitdcuaro, Morelos promulgates a very different legal corpus. In
his Regulations of Congress (1813), an authentic and complete Constitution, he
does not distinguish between provinces and kingdoms, nor does he reproduce
the Cadiz model of provincial councils and political chiefs. On the contrary,
he seems satisfied with the map of archbishoprics, bishoprics and municipa-
lities inherited from the Old Regime. It should also be noted, at this point, his
proto-republican model since the “Generalisimo de las armas” is in charge of
the executive branch and has the ability to veto laws and decrees of Congress
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when he considers them unfair or not practicable, a faculty that the Constitution
of Cadiz had reserved for the King “of the kingdom of the Spains”.2 Needless
to say, Morelos is also the great abolitionist of caste differences and condi-
tions in the Anahuac, precisely because the doceafiista Constitution maintained
through the record of denying citizenship (and even possibility of appearing in
the censuses of the Monarchy) to those who could be “reputed” as descending
from Africans.?

The end of the War of Independence in its insurgent stage will bring about
the minimization of the issue, which will only come to the fore again on the
occasion of the reestablishment of the Constitution of Cddiz in its most im-
moderate interpretation: that of the Spanish Liberal Triennium (1820-1823).
Among other things, the Cortes acted for the benefit of the provincial interests
in America and decreed the establishment of a provincial council in each of the
old intendencies of Bourbon reformism. Thus, the Captaincy General of Gua-
temala was divided into six Diputaciones, as many as independent countries
(or States federated to Mexico, which is the case of Chiapas) currently exist. To
avoid this and other radical measures, Colonel Agustin de Iturbide, as Morelos,
Michelena and Rayén from Michoacan and expressly enemy of the provincialist
spirit, stood up in 1821, since he spoke out over and over again for the entire
conservation of the kingdom of New Spain in the form of a complex and all-
encompassing entity: the Mexican Empire.*

Mexico obtains its independence because it does not want to dismember
itself. It is important to the generation of the Plan of Iguala (February 24th
1821) to provide the kingdom with a coherent but also cohesive structure.
The tensions with the provincialist aspirations are inevitable and the first
solution to the problem of the political-territorial articulation of the kingdom,
the imperial one of Augustine I, fails. The next, that of the Federal Republic
(Constitution of 1824), triumphs on paper but gives rise to the simulation
prophesied by Fray Servando Teresa de Mier in 1823. In any case, it had be-
come clear, after fifteen years of politics and war, that Mexico was persistent
in continue being Mexico.5

2 Lujambio, Alonso y Estrada Michel, Rafael, Tdcticas parlamentarias hispanomexicanas.
La influencia de los Reglamentos para el Gobierno Interior de las Cortes de Cddiz en el Derecho
Parlamentario de México, Valencia-México, Tirant lo Blanch, 2012, pp. 35-45.

3 Herrejon, Carlos, Morelos. Revelaciones y enigmas, México, El Colegio de Michoacén-
Debate, 2017, pp. 322-324.

4 Estrada Michel, Rafael, Monarquia y nacién entre Cddiz y Nueva Espaiia, México, Po-
rrda, 2000, pp. 623-642.

> Arenal Fenochio, Jaime del, Un modo de ser libres: Independencia y Constitucién en
México, 1816-1822, Zamora, El Colegio de Michoacédn, 1996, pp. 103-113.
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II. ADDENDUM: TWO CENTURIES
1. Bizarre Consummation

Two hundred years have passed since the early and hastily called “consum-
mation” of our Independence. ”Consummation” is a bad word, even if it ap-
pears in the Acta de Independencia of September 28th of that initiatory year,
1821, since it seems to refer to a badly matched marriage or a fire that burns
without purifying. In any case, it tends to make us think of a process that
would inexorably end where and how it ended. Nothing could be more inac-
curate in the always porous and complex History.

The man of the moment, Iturbide, was clear about the points of the common
thread to which we have been referring in an early letter to General Vicente
Guerrero, usually dated on January 10th 1821 and, in any case, prior to the
proclamation of the Plan of Iguala. Without such insight, coupled with that of
Guerrero, the “consummation” would not have had any trait of “inexorable”.

To begin with, Tturbide manifests himself as interested “as the most” in
the good of “this New Spain, a country in which, as you know, I was born
and I must seek its happiness”. Such a “country” is seen as an organic, in-
tegral whole , which must avoid disarticulation by all the necessary means,
for which the Mexican deputies have already marched to Spain (the colonel
will send his Independence Plan to Nueva Galicia, Yucatdn , Guatemala and
Internal Provinces, from which it can be deduced that “New Spain” is used
by him as a synonym of that “North America” that will become, as “coun-
try”, in “Mexican Empire”), congressmen that “possessed of the more great
ideas of patriotism and liberality” will have, first of all, to take charge of the
constitutive peculiarities of what is Mexican or, which demanded above all,
“that all the sons of the country, without any distinction, enter the enjoyment
of citizens”. It is shown, as it will have to be done in the Plan of Iguala, that
the old insurgent idea of equality in conditions for all ethnic expressions, so
important to Morelos, Guerrero and Pedro Ascencio, will form part of the first
expression of a Constitutionalism “analogous to the circumstances” of the
kingdom.

Moreover, the delicate question of the Head of the nascent State is addres-
sed by letter announcing the idea of offering the Mexican throne to Fernan-
do VII (whose possibilities of acceptance are practically ruled out) or to his
brothers Don Carlos or Don Francisco de Paula (idea that the same will be
present in Iguala as in Cérdoba, where the treaties with the Spaniard chief
Juan O’Donojd shall be signed, and which will give rise to the famous “Bou-
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rbon” party). Iturbide seems sure that the deputies (one of them, his close
friend Juan Gémez de Navarrete) “will omit nothing of what is conducive to
the most complete happiness of our country”. This reference is still beautiful,
announcing the Trigarante flag, to the Union as a guarantee of happiness for
all, Americans, Europeans, Asians and Africans who inhabit Northern Spa-
nish America, as the proem of the Plan of Iguala will say.

In old Spain, Iturbide continues, “liberal ideas reign today that grant men
all their rights”, and Fernando VII “the great” (?) “is so aware of the im-
portance of America that he has not wanted to deal with the most important
reforms of 1820 (that of religious orders above all) without the presence of
the proprietary American deputies. However, if for some reason justice is not
done to Mexican America in Congress “I will be the first to contribute with my
fortune, with my sword and with whatever I can to defend our rights”.

The prudent response of Guerrero is well known and seems to have convin-
ced lturbide to ultimately seek the Constitution adaptable to a Mexico that be-
gan to demand, as it has not stopped in two hundred years, Freedom to live the
spiritual dimension of the dignity of its inhabitants and Equality to achieve mi-
nimally acceptable material well-being, Union between the territories and the
people called to articulate it , and Independence to procure a transcendent
happiness to the mere “way of being free”: “Religién, Unién e Independen-
cia”, the three warranties of the “Trigarante” flag, today celebrated, precisely,
every February 24th.

Clarity in the visions of 1821 seemed to announce more successful paths
for our constitutional “we”. These courses, however, must never appear inexo-
rable, since they require the participation of good and effective human wills
that, in truth, have been conspicuous by their absence. The three issues that
we have analyzed along these lines require, today as yesterday, greater and
reinforced guarantees.

As a matter of fact, Iturbide’s Independence program failed as his Empire
fell and he was executed by means of Mexican second Congress (1824). That
same year, a first republican and federalist Constitution was promulgated,
summing an interesting Acta constitutiva de la Federacion that considerate
the new States as “sovereigns”. A curious mix between Philadelphia and C4-
diz, 1824 federal Constitution was substituted by the centralist “Siete Leyes”
Constitution of 1835-36, the one that, when extending 1829’s slave’s emanci-
pation Act to all Mexican territories, caused Texas’ Independence and later
annexation to the United States in 184.5. The Constitution established, as
well, a quiet original mechanism of judicial review, conferred to a “Supremo
Poder Conservador” (kind of Constitutional Court) that failed in its attempts
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of controlling the administrations of presidents Anastasio Bustamante and
Antonio Lépez de Santa Ana.

Meanwhile, Mexico substituted the “Siete Leyes” with an even more cen-
tralist and presidentialist fundamental norm: the “Bases Orgédnicas”, dated
on 1843.7 The obsession was to maintain the unicity of the old kingdom of
New Spain in a Republic that had already experienced the loss of Guatemala
and Texas. In 1847, during the “Mexican War”, the invasion of the United
States that caused new territorial losses (Alta California, New Mexico, Ari-
zona, Utah, Colorado, Nevada) and the humiliating recognition of the anne-
xation of Texas to the U. S., a new federalist Congress ordered to re-establish
1824 constitutional order through an “Acta de reformas” that confirmed a
wick, but existent, judicial review power through “Juicio de Amparo”: as sta-
ted in Iguala, Mexico shall stand united by means of its very peculiar consti-
tutional organization.?
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