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INTRODUCTION

Contemporary legal theory faces a permanent tension: what is the
true scope of the judicial function within the legal system? In di-
fferent legal traditions, the figure of the judge has moved between
opposing poles. On the one hand, the judge has been reduced to a
mere spokesperson for the law, a passive interpreter destined to safe-
guard legal certainty. On the other, the judge has been transformed
into a central actor in the political and moral life of the communi-
ty, a creator of solutions beyond the normative text. In the midst
of this debate, Hans Kelsen’s proposal retains a unique value by
offering a normative framework that explains how judicial deci-
sions participate in the production of law without abandoning the
formal structure of the legal system.

The question of whether judges apply or produce law is not
merely a theoretical speculation. It lies at the heart of current
legal problems, from the expansion of constitutional review to
the growing use of moral arguments in judicial practice. Con-
temporary judges must resolve conflicts where predictability clas-
hes with the demand for substantive justice, and where discretion
threatens to undermine the security of the system. In this con-
text, it is pertinent to return to Kelsen, not as an author anchored
in 20th century formalism, but as a thinker who developed con-
ceptual tools to understand the normative production of judicial
bodies, their coercion, and their place in the tiered structure of
law.

Kelsen’s work still offers useful answers to the dilemmas of the
judicial function. His approach allows us to overcome both the re-
ductionist view of the judge as a mere “mouth of the law” and the
perspectives that conceive of him as a moral legislator. Kelsen

X



X INTRODUCTION

shows how each judgment not only applies a general norm but
also concretizes it in an individual norm with binding force, inte-
grated into the normative system as part of the dynamic process
of legal production. With this idea, law appears as an order capa-
ble of self-production without needing to resort to external moral
or political foundations.

In the Kelsenian perspective, the judicial function reveals a
delicate balance. On the one hand, it depends on higher norms
that determine the judge’s jurisdiction and the procedures to be
followed in his or her role. On the other hand, it introduces an in-
evitable margin of discretion, as no general norm can foresee all
the facts. This tension translates into a space of controlled nor-
mative creativity, where the judge produces law while applying it.
This is a challenging conception for both classical positivism and
contemporary legal argumentation theories, because it recog-
nizes the creative intervention of the courts without converting
them into unlimited power.

The chapters of this work explore this itinerary with the
aim of systematically reconstructing Kelsen’s theory of the ju-
dicial function. The first chapter offers a historical overview,
from the origins of positivism to Kelsen’s initial contributions,
highlighting the relationship between legal certainty and the
limitation of judicial discretion. The second chapter exami-
nes in greater detail the place assigned to the judicial function
within classical positivism, both in the continental civil-law
tradition and in the common-law analytical tradition, to show
the contrast with Kelsen’s proposal. The third chapter deve-
lops the conceptual foundations of Kelsen’s interpretation of
law, which articulates the elements of the legal significance
of conduct, normative indeterminacy, and value judgments. The
fourth chapter, the core of the work, reconstructs Kelsen’s vision
of the judicial function as a norm-producing body, analyzing its
coercive nature, the problem of gaps in the law, the margin of
discretion, and the production of precedents.
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Through this overview, the book seeks to offer the reader not
only an organized exposition of Kelsen’s texts but also a reflection
on their relevance in the face of contemporary legal dilemmas.
Judicial interpretation, legal certainty, discretion, and normative
creativity appear here as cogs in a single mechanism. The result
is an invitation to rethink the judicial function from a balanced
perspective, one in which it is neither reduced to formalism nor
surrendered to arbitrariness; on the contrary, it is recognized as
a constitutive element in the dynamics of a law in constant de-
velopment.
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CHAPTER ONE

LEGAL CERTAINTY IN THE POSITIVIST
TRADITION: FROM CODIFICATION
TO KELSENIAN NORMATIVISM

I. PROBLEM STATEMENT AND DELIMITATION

At the heart of the legal positivist project developed by western
legal culture are the following essential questions: where can we
find the current law? What is the most appropriate method for
locating the law applicable to a particular case? Thus, for exam-
ple, a good citizen would be willing to know the rules to follow in
their daily life, while a judge charged with resolving a particular
case 1s obliged to identify the specific rule to resolve it. However,
identifying specific legal rules was not always a simple task; such
challenges existed since the times of Roman law and were a cen-
tral concern of legal positivism from its origins until the develop-
ment of Hans Kelsen’s Pure Theory of Law.

Today, these questions regain their importance in the face
of a legal environment that has diversified its sources of produc-
tion since the end of World War II and, rapidly, since the fall
of the Berlin Wall, the democratic opening, and the collapse of
the socialist bloc in Europe, processes that accentuated economic
and cultural globalization in the West. These events sometimes
excessively expanded the sources of law, and it now seems more
difficult to identify where the applicable legal norms are to resol-
ve particular cases as practicing attorneys, judges, or legal resear-
chers. Indeed, in contrast to the legislation issued by state legisla-

1



2 IBARRA PALATOX / HERNANDEZ MANRIQUEZ

tive bodies, there appears a wide range of material called soff law
whose vagueness and ambiguity openly compete with the law; or
in the face of rulings by international human rights courts where
due process guarantees are upheld, multiple non-governmental
organizations (NGOs) emerge seeking to impose their agenda on
these courts by promoting rights that are difficult to legitimize
and do not exist in national constitutions or international con-
ventions. While the measured expansion of the sources of law
enriches it, the excesses of this proliferation have reduced the
legal certainty necessary for a proper life in society. While legal
certainty has always been relative and it was never desirable to
make it an ideological project, today it is in danger in the face of
the proliferation of these supposed sources of legal production
and the “methodological diversification” for identifying the law.
If we add to this the decoding process that constitutional law has
undergone in recent decades, the outlook will seem discouraging.
Thus, in this chapter I reflect on legal certainty in the history of
the positivist legal tradition from its beginnings to Kelsen’s con-
tributions as an initial path to answering these questions and pro-
blems; of course, for reasons of space, it is impossible to provide
an exhaustive account of this tradition here.

II. THE ORIGINS: THE COrPUS [URIS CIVILIS

To begin with, it should be noted that legal positivism has as its ne-
cessary antecedents_Justinian’s Compilation and the legal and poli-
tical thought of Thomas Hobbes. Both the compilation of Roman
law carried out by the Emperor Justinian (through his principal
jurists: Tribonian, Theophilus, and Dorotheus) and the legal and
political thought of Hobbes involved a similar project: the need to
identify law more precisely in order to consolidate the power of
monarchical government.

In the vast universe of Roman law, the Eastern Roman Empi-
re required a compilation that would allow for the accurate iden-
tification of the norms needed to consolidate Justinian’s imperial
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ambitions. Justinian needed a legal system to legitimize himself
as the imperial ruler of the Eastern Empire, which he consoli-
dated through military means. Thus, for example, the Codex of
Justinian enshrined the emperor’s power as the ultimate source
for resolving legal disputes:

If the Imperial Majesty had examined a case in his capacity as
judge, and the parties had pronounced a verdict in his presence,
let all the judges under our jurisdiction know absolutely that it is
law not only for the cause for which it was pronounced, but also
for all analogous ones, because what is greater, what is more holy
than the Imperial Majesty? Who is filled with such pride as to des-
pise the thought of the prince, when the authors of ancient law
also clearly and definitively declare that constitutions emanating
from an imperial decree have the force of law? ... And we declare
that every interpretation of laws made by the emperor, whether
on petitions, or in lawsuits, or in any other way, is to be considered
valid and unquestionable. For if at present only the emperor is
permitted to make laws, then also in interpreting laws he must be

worthy of his imperial authority alone (Justinian, 1889).

Justinian’s program sought to reestablish the Roman Empi-
re and, at the same time, establish a robust bureaucracy for that
imperial power, combined with Christian orthodoxy and a more
efficient legal system. Furthermore, this new legal order based on
Roman law made it easier to identify the legal norms necessary
to defend the rights of subjects of the Empire.

Indeed, on February 13rd, 528, Justinian announced his de-
cision to undertake a reform of his judicial system, a task that
had been pending for his predecessors. Among the objectives of
his reform was to eliminate those outdated, superfluous, obscure,
and contradictory aspects of his legal system. The revision of Ro-
man law aimed to improve the efficiency of its legal system and
to precisely identify Roman and ecclesiastical law for the resolu-
tion of jurisprudential disputes and dilemmas (Atkinson, 2000,
pp- 15-32). As established in the Preface to Justinian’s Institutes,
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the empire was justified not only by the use of arms, but also by
a law that gave to each individual what was his and rejected the
“Iniquities of slanderers”, those who claimed the existence of a
law where none existed:

It is fitting that Imperial Majesty should not only be honored by
arms but also strengthened by laws, so that both times of war
and peace, may be well governed, and that the Roman prince
may remain victorious not only in battles with enemies, but also
by rejecting the iniquities of slanderers by legitimate means, and
may become as much a religious observer of law as a victor over

vanquished enemies (Justinian, 1889, p. 3).

The need to precisely identify law is evident from the be-
ginning of the Institutes. These are defined as an exposition of
the laws of the Roman people “in a concise and simple manner,
and then with a diligent and very exact interpretation each thing
is explained” (Justinian, 1889, p. 5). Here, “civil laws” refers to
the positive laws of the Roman people, recovered by Justinian.
Furthermore, in the second title of the Institutes, Justinian, after
providing the concept of justice and recognizing the existence of
natural law by defining it as that taught by nature to all animals
of heaven, earth, and sea, defines the project of the Corpus Furis
Croilis. as a project to identify civil law but not natural law:

1. But law is divided thus: civil or wus gentium. All peoples, who
are governed by laws and customs, use a law, partly their own,
part common to all men; for the law that any people constitutes
for itself is proper to the city itself and is called civil law; but the
one that natural reason establishes among all men, this is equally
observed by all peoples, and 1s called wus gentzum, because this law
1s used by all peoples... 2. But civil law 1s surnamed by the name
of each city, like that of the Athenians; for if someone wanted
to call the laws of Solon or Draco the civil law of the Athenians,
they would not be wrong. And thus also we call the law used by
the Roman people, the civil law of the Romans... 11. But natural
laws, which are equally observed among all peoples, established
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by a certain divine providence, always remain firm and immuta-
ble; But those that any city establishes for itself are often changed
either by tacit consent of the people or by another law subse-

quently issued (Justinian, 1889, pp. 6-7).

As can be seen from the paragraph transcribed above, civil
law corresponds to what centuries later was called positive law
and, unlike the immutable natural law, it is a law that is reforma-
ble and in constant change. It is important to observe how Ro-
man law, even when it privileged civil law, did not ignore natural
law, to which the Corpus Turis Civilis frequently referred. In other
words, although the origins of legal positivism can be precisely
traced back to Roman law and Justinian’s compilation, natural
law was still one of the sources recognized by Justinianian law;
the refusal to recognize natural law as a source of law took place
several centuries later, with the Enlightenment legal positivists of
the 18th century onward.

ITI. THE RENAISSANCE: THOMAS HOBBES
AND THE ARGUMENT FROM AUTHORITY

As Floris Margadant explains, Justinian’s compilation was reco-
vered by jurists at the University of Bologna from the end of the
11th century and from there spread throughout Europe to create
the so-called common law of monarchies (1986, p. 402). Later,
at the beginning of the Renaissance, Hobbes undertook the pro-
ject of creating a political theory to consolidate European monar-
chies, the immediate antecedent of nation states.

In a brief review of positivist thought, we can highlight
Hobbes’s polemic with Coke. In this polemic, Hobbes fought
against the common law and defended the sovereign’s power to es-
tablish law and its statutory power. Like most philosophers and
jurists of the time, Hobbes examined the transition from the
state of nature to the civil state; during this transition, he asked
himself whether the laws of the state of nature (laws of natu-



[§ IBARRA PALATOX / HERNANDEZ MANRIQUEZ

re) were binding. Hobbes’s response to this question was of the
utmost importance and represented an important precedent for
modern positivist thought. According to Hobbes, a person was
only obligated to respect them in conscience, that is, before them-
selves and before God; however, when faced with other people,
they were only obligated to respect them to the extent that other
people respected them. In other words, a person was obligated
to respect the natural law rule “thou shalt not kill” as long as the
people with whom they interacted were also willing to respect this
fundamental norm. Otherwise, the person attacked could defend
themselves by killing whoever tried to take their life. In the state
of nature, where all people are equal and have the right to use
force to enforce their interests, there was never complete certain-
ty that the law was respected by all, and consequently, the law
lost its effectiveness. The state of nature constituted a perpetual
state of anarchy where the law of the strongest prevailed and all
men fought against each other to achieve or preserve their own
interests.

The only way out of this state of nature of permanent war,
unbearable for human beings, was through the creation of the
State and the placement of all its power in the monarchical go-
vernment. With the law imposed by the monarch by the sword,
people would respect the rule “thou shalt not kill”, which not
only obeyed the dictates of their conscience or the cold calcula-
tions of their individual interests, but also the law of the King-
State made it binding under any circumstance, and whose force
was irresistible, obliging them to respect it even when they lacked
the will to do so (Bobbio, 1993, pp. 51-52). This monopolization
of the State’s coercive power entailed a corresponding concentra-
tion of power to create the norms regulating social relations; in
effect, the State alone was responsible for producing clear, precise
legal norms aimed at regulating human behavior, and only these
norms had the support of the State to be obeyed. According to
Hobbes, when the State was created, laws of nature ceased to ope-
rate (which, even in the State of nature, was not respected) and
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the only valid and current law was civil or statutory law (Bobbio,
1993, p. 52).

In his work Leviathan, without ignoring the principle of re-
presentation, Hobbes pointed out that the institution of the State
arose when a multitude of men agreed or agreed that one man
or a certain assembly of men should be granted, by a majority,
the possibility of representing all. Thus, each of them, both those
who voted for and those against, had to authorize the actions of
that man or assembly as if they were their own, in order to live in
peace among themselves and be protected from other men. Con-
sequently, all the rights and powers of the one or those who were
conferred sovereign power by popular consent derived from the
State institution; in other words, the State and its monarch were
the only legitimate source of law (Hobbes, 2005, p. 179). The
identification of a single source of law contributed to strengthe-
ning legal certainty and consolidating state power.

In a late work, written in old age, Dialogue between a Philosopher
and a Student of the Common Laws in England, Hobbes denied the
legitimacy of the common law and recognized as the only law that
produced by state authority. Thus, in an illuminating passage,
the philosopher, in supporting legislation produced by the state,
replied to a law student that legal knowledge is an art, but not the
art of any man, nor of many, no matter how wise. In Hobbes’s
view, it was not wisdom that produced law, but authority. He also
affirmed the obscurity of the expression “legal reasoning” becau-
se those words referred to the reason of the judge or of all the
judges assembled without the king, as supreme reason (summa ra-
ti0) and true law; Hobbes refuted this kind of reasoning as incon-
sistent with the authority of the State because no one could crea-
te a law except the legislative power, and all the laws of England
were made by its King in consultation with the nobility and the
members of parliament, of whom not one was a learned lawyer

(Hobbes, 1840).
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IV. CONSOLIDATION: ENLIGHTENMENT
POSITIVISM AND CODIFICATION

Continuing with what was discussed in the previous section on
Hobbes, his thought not only legitimized monarchy as the prefe-
rred form of government but also shaped the first modern theory
of the State as the primary source of law. The distinction he es-
tablished between state of nature and the State (civil law) opened
up a horizon later deepened by European legal positivists of the
18th and 19th centuries, who ultimately rejected natural law de-
finitively, a process culminating with Kelsen in the 20th century.
This transition marks the starting point for understanding how
Enlightenment positivism consolidated the centrality of the legis-
lator in the production of regulations.

Monarchical absolutism and the abuses of power committed
by various kings provoked a reaction that, during the Enlighten-
ment, promoted the theory of the separation of powers, the mo-
dern conception of criminal law, and political representation as
the foundations of the new State. These contributions, aimed at
limiting arbitrariness and strengthening legal certainty, paved the
way for modern positivism. In this sense, what is presented in
the following sections should be read as an introductory map, an
overview of the ideas of Montesquieu, Beccaria, Savigny, exege-
tical codification, and the approaches of Bentham and Austin. It
1s an overview that anticipates and contextualizes the discussion
in the following chapter, where these same currents will be analy-
zed from the specific perspective of the judicial function and in
greater detail.

1. Montesquieu and the Enlightenment
Foundations of Judiciary

Having expounded his theory of the separation of powers
when examining the English Constitution, Montesquieu consi-
dered that judges, in their interpretation of the law, should avoid
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any type of overstepping of the legal text. The theory of the se-
paration of powers, in the strict sense, obliged judges to adhere
to the text of the law and respect the provisions of the legislator
as the producer of the specific legal norm. When examining the
activity of the three branches of government in Chapter Eleven
of The Spirit of the Laws, Montesquieu, in addition to advocating
a popular origin for judges, in accordance with a theory of repre-
sentativeness, pointed out that judges should be subordinate to
the law; otherwise, one would live in a permanent state of legal
uncertainty:

The power of judging should not be entrusted to a tribunal
but should be exercised by persons drawn from the body of the
people at certain times of the year and in such manner as the law
prescribes, to form a court that will last only as long as necessity
demands... But if the courts are not to be fixed, the sentences
should be so fixed as not to differ in the least from the express text
of the law. If they represented a particular opinion of the judge,
we would live in society without knowing precisely the obligations

it imposes on us (Montesquieu, 1906, pp. 229-230).

In short, Montesquieu’s proposal reduced the judge to an
operator subordinate to the legal text, thereby guaranteeing se-
curity and predictability in legal relations. This image of the judi-
ciary, outlined within the Enlightenment horizon, offers an initial
conceptual framework for understanding how Beccaria’s crimi-
nal theory and Savigny’s historical reflection, among other later
developments, deepened the debate on the limits and scope of
the jurisdictional function.

2. Beccaria and Legal Certainty
i Criminal Matters

Beccaria’s contribution to Enlightenment thought centers on
the conviction that legal certainty constitutes the cornerstone of
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any legitimate criminal justice system. The judge’s role is not to
create law or expand the scope of provisions, but rather to apply
with absolute fidelity the rules previously established by the legis-
lator. Only in this way can citizens foresee the consequences of
their actions and trust that the sanction will be exactly as establis-
hed by law, without discretionary additions or changing interpre-
tations. The clarity and consistency of the rules, consequently,
become guarantees of security against arbitrariness.

In this context, Beccaria warned that a judge who imposes a
sentence higher than that provided for by law does not add justi-
ce, but rather an undue punishment that undermines the social
contract and erodes public confidence in the rule of law (Becca-
ria, 2015, p. 21). Hence, proportionality and literal application of
the sentence were not merely technical requirements, but essen-
tial demands for preserving individual liberty and consolidating
a predictable legal order. Criminal certainty, understood as the
strict subordination of the judge to the legislative mandate, thus
becomes one of the most lasting contributions of Enlightenment
thought to legal positivism.

Beccaria’s thinking not only affirmed the principle of crimi-
nal certainty but also paved the way for a more detailed reflection
on the judicial function, a question that will be developed in grea-

ter depth in the next chapter.

3. Ouverview of Codification and Exegesis

One of the most important historical events in the emergen-
ce of modern positive law can be found in the codification move-
ment that emerged in Europe and America in the late 18th and
early 19th centuries. This movement ranged from the creation of
the constitutions of American and European national states to
the codification of their civil and criminal legislation, beginning
with the Napoleonic Code. This rationalist movement aimed to
locate all the norms of a discipline in a single book. Constitutions
would place all the supreme and fundamental norms of the Sta-
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te in the document called the Constitution; civil codes, for their
part, would locate the entirety of this discipline in a single book.
It is impossible, in this space, to expand on the extensive narra-
tive required to examine, even partially, the codification pheno-
menon. Suffice it to note that it meant the definitive recognition
of the State and its legislators as the sole creators of legal norms.

The representatives of the State, gathered in a constituent
assembly or in an ordinary legislative body that promulgated the
constitution and ordinary laws, respectively, were confirmed as
the sole and primary sources of law. With state codification
as a historical fact, natural law disappeared as a source of law
or judicial interpretation, except when specifically incorporated
by the legislator. The constitutionalization of fundamental laws
and the process of codification of civil and criminal law was an
Enlightenment phenomenon whose rationalist aspiration lay in
considering it feasible to systematize the fundamental laws of the
State in a single book. Codification, as a phenomenon specific to
the legal tradition of the West, did not occur in all countries; for
example, in Anglo-Saxon countries it occurred partially or was
nonexistent.

For Bobbio, the codification phenomenon was important for
positivism for the following reasons:

1. Codes served as a kind of specialized manuals where ju-
rists sought to resolve all or most of the main legal pro-
blems they faced; in effect, when there is a constitution
or a code, jurists seek to resolve legal controversies by
consulting these sources and totally or partially ignoring
others such as natural law or custom;

2. An argument of authority operated for the production
of law, that is, the will of the constituent or the ordinary
legislator was considered endowed with sufficient legiti-
macy and authority to dictate the norms;

3. The production of norms centered on legislative bodies
forced jurists to think about the theory of separation of
powers and, consequently, to consider the judge as the
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mouth of the law and never as a producer of legal norms,
otherwise he would invade the sphere of competence of
the legislator;

4. The codes provided legal certainty by providing a body
of stable laws to regulate social relations and resolve con-
troversies. Otherwise, a judge’s decision would be arbi-
trary, and citizens would lack any possibility of predicting
the outcome of judicial deliberations (Bobbio, 1993, pp.
92-94).

The school of exegesis in France during the 19th century,
following the emergence of the Napoleonic Code, advocated co-
dification. Codification favored the identification of law and legal
certainty, and also fostered the cult of law and legal statism, as
identified by Julien Bonnecase, one of the main exponents of this
school, who in his Trauté élémentaire de droit civil presented the main
characteristics of this school of thought:

— The cult of the text of the law.

— The predominance of the legislator’s intention in the in-
terpretation of the legal text.

— The deeply statist nature of this doctrine.

— The school’s favor by the argument from authority (Bon-
necase, 1997, p. 45).

Thus, the members of the exegesis school argued for the
following:

— They ignored the importance that natural law had in the
West for two millennia, considering positive law as the
only legal source. For them, natural law was only relevant
when it was incorporated into positive law;

— They constructed a rigidly statist position on the sources
of law, that 1s, only legal norms produced or recognized
by the State through the principle of the omnipotence of
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the legislator are considered legal norms. This, in addi-
tion to denying natural law as a source of law, also 1m-
plied the denial of any other type of positive law, such as
customary, judicial, and scientific law;

— Any interpretation, including judicial interpretations,
meant seeking the intention of the legislator; that is, if the only
valid law was that produced by the legislator, its interpre-
ters should specify the legislator’s will when its meaning
and scope are not immediately evident from the text of
the norm;

— Respect to the argument from authority and for the pur-
poses of legal production, the supreme authority was the
legislator (Bobbio, 1993, pp. 99-102).

As Bobbio points out , the recourse to the argument from
authority, practiced to this day, is a principle of the utmost im-
portance for the legal profession; it is not due to a bad habit of
jurists or a mentality anchored in a “pre-scientific phase”, but to
the very nature of law as a technique of social organization that
establishes in a binding manner for people what is lawful or un-
lawful; this makes it necessary to attribute to a person the power
to determine the lawfulness of social behaviors so that their de-
termination is not questioned, and this person is precisely the
legislator (Bobbio, 1993, p. 102).

These notes provide a preliminary understanding of the impor-
tance of codification and exegesis in the consolidation of modern
positive law. Later in this work, both topics will be explored from
more specific perspectives, with an analysis aimed at demonstrating
their scope and limitations within the Western legal tradition.

4. Savigny and the German Historical School

The historical school of law in Germany in the late 18th and
early 19th centuries, whose greatest exponent was Savigny, 1s res-
ponsible for an unprecedented attack on natural law and the co-
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dification movement. Without going into too much detail for re-
asons of space, it is important to remember that in his work, Of
the Vocation of Our Age for Legislation and Jurisprudence, he emphasized
the significance of the German legal tradition and the individua-
lity of the people as producers of law, always within a specific
historical context. It was precisely this appeal to the historical tra-
dition of the people that dealt a severe blow to natural law, who-
se teachings were based on the universal rationality of human
beings, a concept rejected by Savigny in favor of the particularity
of the nation and its historical development.

However, Savigny’s critique was not limited to natural law.
He also highlighted the risks of a hasty codification that sought
to confine law to rigid formulas. Legal vitality, in his view, could
not be exhausted in a code conceived as a closed totality, as this
would impoverish the natural evolution of law and subject it to
an inertia incapable of responding to the needs of society. Aga-
inst this tendency, he insisted that law lives in history, is renewed
by the life of the people, and can only be organized when it has
reached sufficient maturity (Savigny, 2015, p. 20).

Savignian criticism emerges as a twofold precedent: on the
one hand, it questions the abstract universality of natural law; on
the other, it warns against the excesses of codification and exe-
getical formalism. Both fronts are fundamental to understanding
the transition toward a more complex positivism, where legal cer-
tainty is sought not in immutable dogmas, but in the balance bet-
ween the historicity of institutions and positive normativity.

5. Bentham and Austin
in the Enlightenment Context

The Enlightenment rationalist project in favor of codifica-
tion, legal certainty, and the precise identification of norms had
one of its main exponents in Jeremy Bentham at the beginning
of the 19th century. Bentham presented an argument against the
common British law due to the uncertainty it produced in judicial
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decisions, its retroactivity, and the contradiction of the democra-
tic principle inherent in the law produced by a legislative body.
One of its main criticisms of the common law, it was about its
nature as unwritten law, which allowed judges great discretion
when issuing their rulings; this was independent of the interests
the judges served in tipping the scales in favor of their clients
and, on occasion, their outright corruption in selling out and un-
justifiably delaying their rulings. Instead of rights, for Bentham
the common law provided the British with “pure illusions”, while
they had to endure punishments imposed by judges that were
“sad realities.” The only way to solve this problem was to have
a written code that would provide the British with certainty re-
garding their rights and duties. He expressed this in a petition
prepared for the government and citizens to draft a code, when
he pointed out that England needed a codification, with its res-
pective sections, from which the British could learn by reading
them, what the relevant rights and obligations were in each case
(Bentham, 1843, p. 547).

Another British author who favored codification and contri-
buted significantly to nineteenth century positivism was Austin,
a British jurist and professor at the University of London, who
completed his training in Germany. Among Austin’s contribu-
tions, his conception of positive law stands out, which he distin-
guished first from natural law and then from moral laws.

Austin distinguished between different laws: natural laws,
moral laws and positive laws; only the latter were the subject of
the study of law or of legal science. Natural law consisted of na-
tural laws, which were divine laws related to the religious sphe-
re. In contrast, human laws were positive or moral; the former
were those emanating from a higher and legitimately constituted
authority, consisting of obligatory mandates issued by the hig-
her authority to other subjects in a position of subordination,
coercively obeyed by the person in a position of subordination;
this supra-subordination relationship is the one existing between
a governed and a ruler. On the contrary, although they are also
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human laws, moral laws lacked this supra-subordination relation-
ship and were commands issued between people located at the
same hierarchical level (Austin, 1869, pp. 171-176). Thus, Austin,
when beginning his course in jurisprudence, defined the object
and scope of his subject of study as follows: the subject matter of
law is positive law. This law, in the strict and plain sense, is law
established by political authorities superior to those politically in-
ferior. In this way, Austin pointed out that of the laws or set of
rules established by men for men, some of them were established
by people placed in a politically superior position, located in a
position of sovereignty over others placed in a position of sub-
jection; by people who exercise government supremely and over
others subordinate to it. The aggregate of the rules thus establis-
hed, or a part of that aggregate, is the proper subject matter of
law, general or particular, said Austin. But unlike natural law or
the law of nature (meaning by these expressions, the law of God),
the aggregate of rules established by politically superior powers
is frequently called positive law and positive right, or law existing
by position (Austin, 1832, pp. 1-2).

Austin resolved the problem of legal certainty by pointing
out that the study of law should only include positive law created
by the authorities empowered for that purpose; natural law and
moral laws were not the subject of the study of the science of law
or jurisprudence. With other arguments and continuing the criti-
cism of the common law Austin distinguished between legislative
law and judicial law produced by judges, thus formulating a seve-
re criticism of the latter based on the following reasons: a) judicial
law was less accessible to know and had less weight than legisla-
tive law; b) judicial law was produced ex post facto, that 1s, applied
retroactively by judges; ¢) judicial law was imprecise, dispersed
and incoherent, this due to the enormous difficulty involved in
reviewing the documents produced in a trial and the enormous
problem existing in extracting a general rule from a sentence; d) it
was extremely complicated in judicial law to identify valid norms
because judges issue different resolutions in similar cases or be-
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cause the contexts valued by judges in one case could not always
be applied to others.

In this way, the jurists of the European Enlightenment con-
solidated modern positivism towards the end of the 19th century.
The search for greater legal certainty as one of the essential ob-
jectives of legal positivism had, before Kelsen, the following es-
sential characteristics: @) the recognition of the State as the sole
source of normative production; ) the acceptance of the dogma
of legislative omnipotence and of the law as a rationalist project
to modify society; ¢) the abandonment of natural law; d) the mo-
vement in favor of codification; ¢) the criticism of judicial law
and common law. With these premises, a line of thought was out-
lined which, beyond its introductory nature, will find a more pre-
cise development in subsequent chapters, where the implications
of this conception regarding the judicial function and legislative
supremacy will be examined in greater detail.

V. SYSTEMATIZATION: HANS KELSEN, THE NORMATIVE
ORDER AND THE SCIENCE OF LAW

On these bases, Kelsen refined the work of the positivists who pre-
ceded him by developing a theory of law. Kelsen was not a con-
tinuator of the positivist tradition of the 18th and 19th centuries
but rather the most important innovator of legal positivism accor-
ding to the context of the first half of the 19th century. The main
points that allowed Kelsen to renew the objective of legal certainty
pursued by positivism are set out as follows: 1) the identification of
the State with law; 2) the location of law within the scientific field;
3) the continuation of the debate against natural law.

Regarding the recognition of the State as the sole source of
normative production, Kelsen proposed the identification of the
State with law. While for positivists of previous generations it was
essential to recognize the State as the primary source of nor-
mative production, Kelsen developed a much more sophisticated
theory of the authority of the State as a source of legal produc-
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tion. This is a formal theory of authority, which is summarized
by stating that authority is that which is empowered to issue legal
norms. For Kelsen, valid law is that produced by State agents for-
mally empowered to produce them; these powers are attributed
to them by a tiered system of norms, with the Constitution at
the apex. Thus, the legislator is an authority because it produ-
ces general laws, while administrative authorities and judges are
formally producers of specific legal norms when they apply the
laws or issue judgments, respectively. Moreover, all these norms
form a legal order or system of specific legal norms that defi-
ne the characteristics of the national or state normative order;
thus, the State is identified as a normative system. Considering
the coercive nature of legal norms, any State can be defined as a
system of coercive norms:

But once it is recognized —as pure legal theory has done— that
the State is a coercive order of human conduct; and once it is
demonstrated —as that theory has also done— that this coercive
order cannot be an order distinct from the legal one, because in
a community there is not and cannot be but one coercive order
constitutive of it, it is also demonstrated that every vital manifes-
tation of the State, every “state act” must be a legal act: for no
human action can be qualified as a state act except on the basis of
alegal norm, by virtue of which, on the other hand, said action is
imputed to the State, that is, to the unity of the legal order; and it
is demonstrated, finally, that the State as a person is nothing other
than the personification of the legal order, and that the State as
power is nothing other than the efficacy of said order. In this way;,
the dualism of State and law disappears... (Kelsen, 2019a, pp.
93-94).

The identification of law with the State brought Kelsen sharp
criticism of his supposed authoritarianism. These accusations are
unfounded because, in addition to his democratic affiliation, they
ignore the fact that this identity is merely formal. Kelsen never
referred to the political and ideological content of these norms.
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In other words, formally, a State is identified with the normative
order for two main reasons: first, because the coercive system of
norms is produced by the State bodies empowered to do so, and
second, because the State is subject to that same normative order.
If preferred, an act of authority is governmental as long as it is
carried out or executed in accordance with the formal procedu-
res established by that same State, which is independent of the
political or ideological characteristics of that act. The proposed
identity of the State with law is a continuation of the argument
from authority put forward by the positivist tradition and existing
in natural law on distinct philosophical grounds. It’s a different
matter to identify the state as democratic or authoritarian, which
depends on the political-ideological content of the norms and
not on the law itself or its sources of legal production. The same
applies to identifying the state as a capitalist or socialist state,
which depends on its specific economic policy and not on the law
as a coercive system of norms.

Secondly, Kelsen, like none of his legal positivist predeces-
sors, made the best effort to place law within the domain of scien-
ce, something never attempted in the history of legal positivism
with Kelsen’s scientistic scope and pretensions. To begin with,
Kelsen divided the sciences into causal sciences and normative
sciences, placing law in the latter field. Kelsen stated that the for-
mer aspires to acquire knowledge of facts and factual events by
identifying causes, that is, the cause and its consequent effect;
these sciences include, for example, physics, biology, and physio-
logy. When human behavior is studied by identifying its causal
laws, social sciences such as psychology, sociology, and ethnology
emerge, all of which seek to explain human behavior by identi-
fying its cause-and-effect relationships. Although the latter belong
to the social sciences, they are causal sciences of the same species
as biology, according to Kelsen. Normative sciences, on the other
hand, ignore the principle of causality and apply the principle of
imputation; they explain human behavior not as it develops in the
factual or natural order, but in relation to the norms that prescri-
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be how such behavior should unfold. Normative sciences include
ethics and law (Kelsen, 2019b, pp. 24-25).

In the causal or natural sciences, the principle of causality
implies that “if condition A is met, consequence B will occur.”
Here, the condition is a cause and the consequence its effect. Fur-
thermore, no human or superhuman will intervenes in the reali-
zation of the latter. This principle could be stated as follows: if a
metal 1s heated, it expands. In contrast, the principle of imputa-
tion in normative sciences indicates that “if condition A is met,
consequence B must occur”. Although the consequence does not
always occur, a human act does intervene. It can be stated as
follows: whoever commits homicide must be punished with im-
prisonment. This is clearly the realm of law (Kelsen, 2019b, pp.
26-27).

Law, as a normative science, is concerned with the study of
legal norms, no more and no less; in other words, legal knowledge
is directed toward understanding norms and their grouping in a
normative system that confers the character of legal or unlawful
acts on certain human behaviors:

As soon as law 1s determined as a norm (or, more precisely, as a
system of norms, as a normative order), and legal science is limi-
ted to the knowledge and description of legal norms and the re-
lationships they constitute between the facts determined by them,
law is limited in relation to nature, and legal science, as a normati-
ve science, in relation to all other sciences that aspire to knowled-
ge of factual events through causal laws. Thus, a secure criterion
1s finally achieved to univocally separate society from nature and

social science from natural science (Kelsen, 2002, p. 89).

Now, here Kelsen made both a right and a wrong decision.
While his placement of law within the normative sciences was
correct, as was the delimitation of its object of study, in contrast,
the definition of natural sciences as causal sciences is a mechanis-
tic definition that is obsolete in the current conditions of scien-
tific development and contemporary philosophy of science, even
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from the moment of its formulation. Indeed, since 1934, when
Kelsen published the first edition of 7he Pure Theory of Law and
where he separated the sciences into causal and normative scien-
ces, the sciences of nature as causal sciences was a notion that
was beginning to be rapidly abandoned, mainly due to the disco-
veries of physics, the critique of classical mechanics, the develo-
pment of Max Planck’s quantum theory (1900), Einstein’s theory
of relativity (1905), and Niels Bohr’s theory of the atom (1913),
all of which would have revolutionary effects on the development
of science and contemporary thought. Now, Kelsen’s nineteenth
century definition of science was an error that does not affect the
position of law within the normative sciences. A strange paradox,
Kelsen would be criticized for his causalist position regarding the
natural sciences, which contaminated his precise statement that
legal norms are the object of knowledge of the science of law.

VI. THE CRISIS: THE POST-WAR PERIOD
AND THE RELATIVIZATION OF LEGAL CERTAINTY
AT THE BEGINNING OF THE 21ST CENTURY

In general, legal positivism and the work of Hans Kelsen faced a
crisis during the last third of the 20th century arising from three
powerful fronts: first, the emergence of international human rights
law; second, the formidable development of moral political phi-
losophy that followed the publication of John Rawls, 4 Theory of
Justice (1971); third, the notable renewal of natural law philoso-
phy in the last thirty years with authors such as Ronald Dworkin
with Zaking Rights Seriously (1977) and John Finnis with Natural Law
and Natural Rights (1980)." All three fronts constituted a renewal of
the historical debate on natural law versus legal positivism, against
which the latter was at a clear disadvantage after the humanitarian

' A comprehensive account of the development of contemporary natural

law can be found in Saldafa Serrano, J. (2012). Derecho natural. Tradicién, falacia
naturalista y derechos humanos. UNAM-Instituto de Iinvestigaciones Juridicas.
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debacle caused by the Second World War. Indeed, the Universal
Declaration of Human Rights (1948), promulgated by the United
Nations General Assembly, and the subsequent development of
human rights in international conventions set the tone for the doc-
trinal development of these rights linked to various ethical schools:
Kantian, Aristotelian-Thomistic, and other diverse influences. Fa-
ced with such an intellectual challenge, after Kelsen, legal positi-
vism lacked sufficient theorists to develop a new theory that would
adapt to the context generated by human rights and confront the
criticism of natural law and moral political philosophy.

Also contributing to this was Kelsen’s unfortunate debate
against natural law in his book What is Justice? (Kelsen, 1992). In
this brief essay, and in his eagerness to criticize what he called
natural law absolutism (the need for a standard of just conduct
with absolute validity), he declared himself a moral relativist and
conducted an insufficient investigation of moral political philoso-
phy, particularly of thinkers such as Aristotle and Kant. This wi-
dely disseminated work contributed nothing to his Pure Theory of
Law or to his debate in favor of democratic constitutionalism; on
the contrary, it opened a vulnerable front for him due to the su-
perficiality of its historical analysis of natural law (Kelsen, 1988).
Furthermore, it appeared at a time when moral relativism was
being overtaken by theoretical developments such as that of John
Rawls, whose Theory of Justice ushered in the golden age of con-
temporary moral political philosophy. Paradoxically, both books
were published in 1971.

The unfortunate consequence of the crisis of positivism at
the end of the 20th century was the weakening of legal certainty,
caused by the proliferation of a wide variety of supposed sour-
ces of norms, mostly of a political nature. This gave rise to an
anti-enlightenment and anti-positivist movement that seeks rights
where they do not exist; it seeks them beyond the rights contained
in constitutions and international human rights treaties, and it
1s often judges who produce these rights without any support in
positive law.
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In this regard, representative bodies should proceed, through
a democratic, rational, and balanced exercise, to affirm the hu-
man rights yet to be enshrined in international treaties. Indeed,
although the State remains the primary source of positive norms,
international law has been added as one more. In this regard, it
should be kept in mind that the rights developed by doctrine or
those promoted by some civil society organizations do not always
refer to legal rights; they are often presupposed rights, as defined
by Kelsen, that is, rights that lack positivity and binding force.

In short, the search for legal certainty, a central concern of
Kelsen and the positivist tradition, survives as a fundamental the-
me of legal theory. However, this certainty is at risk of founde-
ring in the face of the politicization of rights discourse that has
occurred over the last thirty years. Indeed, the identification and
demand for rights that do not exist in national or international
legal norms that recognize them jeopardizes the main achieve-
ments of human rights by relativizing them and generating legal
uncertainty regarding their scope. Legal certainty should be a
concern not only of positivism, but also of judges concerned with
the full validity of human rights. Human rights, once positivized
in international sources, could represent the prelude to an inter-
national legal order that coordinates state legal systems, as Kelsen
envisioned in his reflections on international law.
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CHAPTER TWO

THE JUDICIAL FUNCTION IN CLASSICAL
POSITIVISM: CONTINENTAL CIVIL-LAW
AND COMMON-LAW ANALYTICAL TRADITION

I. PROBLEM STATEMENT AND DELIMITATION

The analysis of the judicial function in classical positivism requires
an initial framework to define the chapter’s purpose and establish
its boundaries. The main objective is to show how the role of jud-
ges was shaped in a legal model characterized by the certainty and
supremacy of law. The discussion begins with the political foun-
dations of state sovereignty and proceeds to the responses offered
by the continental and anglo analytical traditions to the problem
of applying the law. Following the considerations outlined at the
end of the previous chapter, which highlighted the contemporary
crisis of legal certainty in the face of the proliferation of sources
of law lacking formal recognition, this section returns to the clas-
sical model to examine how the judicial function was once concei-
ved as a mechanism of security and predictability. This provides
a structured view of legal modernity, where the judiciary appears
as a power subordinate to the law, devoid of creative leeway and
limited to the execution of legislative mandates.

The periodization of this model falls between the eighteenth
and nineteenth centuries, a stage in which confidence in state
power and written law as guarantors of predictability crystalli-
zed. The Napoleonic Code of 1804 and Irench exegesis became
symbols of the continental tradition, while the German histori-
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cal school tempered this rigidity by affirming the historicity of
law. At the same time, in England, Bentham’s utilitarianism and
Austin’s command theory outlined an analytical positivism that
transferred certainty to a system of orders issued by the sove-
reign, relegating custom and case law to a secondary role. The
analysis of both traditions reveals a shared horizon: the need to
contain judicial discretion and ensure uniformity in the applica-
tion of law.

This chapter, therefore, is organized around these two strands.
The first part focuses on the continental tradition, highlighting
both the cult of the text promoted by exegesis and Savigny’s his-
torical reaction to the risk of excessive formalism. The second
part addresses the analytical tradition, where Bentham’s critique
of the common law and Austin’s theory of statutory law demons-
trate the radical nature of a model that subordinated all legal
sources to the sovereign’s command. This division does not su-
ggest an isolated treatment of these currents, but rather a compa-
rative effort to illustrate convergences and tensions surrounding
the judicial function.

The relationship with the previous chapter is evident. The
first chapter offered a broad overview of the legal positivist tradi-
tion, highlighting legal certainty as a guiding principle from the
Corpus Turis Civilis to Kelsen’s Pure Theory of Law. On that basis,
this second chapter narrows the focus to a specific dimension:
the role of judges in the classical model. It moves from a gene-
ral analysis of positivism to a specific study of the judicial role,
thereby clarifying how legal certainty was sustained in a system
of subordination of the courts to the legislator. In this way, the
book’s guiding thread maintains continuity and coherence by ar-
ticulating the history of legal ideas around a specific problem.

Finally, this approach opens the bridge to Kelsen’s thought.
If the classical model restricted the judicial function to the me-
chanical application of the law, the Austrian jurist elaborated a
more complex normative theory in which judgments are concei-
ved as individualized norms within a hierarchical system. The
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transition is not understood as an absolute rupture, but rather as
a critical overcoming of an exhausted paradigm. Consequently,
the conclusion of this chapter introduces the crisis of the classical
model and the need to conceptually rethink the judicial function,
preparing the ground for the following chapters, which will exa-
mine in greater depth the Pure Theory of Law and its understan-
ding of the judicial function.

II. PREMISES OF THE CLASSICAL MODEL:
SOURCES, LAW AND CERTAINTY

The classical model of legal positivism was built upon complete
trust in the law as the central and exclusive source of law. The
affirmation of state sovereignty implied that all valid rules must
derive from a single power with the capacity to impose binding
mandates backed by sanctions. This framework absorbed and su-
bordinated all other possible sources consolidating legislative su-
premacy as the foundation of certainty in social life. From this
perspective, a model emerged in which legal predictability rested
on the normative force of written law and on the strict limitation
of judges to the role of subordinate applicators.

The concretization of this paradigm was expressed through
three decisive processes: first, the consolidation of source monism
and legislative omnipotence as a consequence of the principle of
indivisible sovereignty; second, the Napoleonic codification and
the cult of the text as a technique of predictability that sought
to standardize and stabilize the law in a closed normative body;
and third, the articulation of the separation of powers and the
judicial function in the reflections of Montesquieu and Beccaria,
who offered institutional and penal parameters to restrict judicial
discretion. These three axes clarify how legal modernity built a
model in which certainty, security, and the limitation of power
were interwoven into the law as the cornerstone of the legal order.
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1. Monism of State Sources
and Legislative Omnipotence

The classical model of legal positivism was grounded in the
idea of a monism of state sources, in which the law stood as
the supreme expression of political power. The notion of so-
vereignty, initially articulated in Hobbes’s political philosophy;,
posited the need for an absolute authority capable of issuing un-
questionable command. The strength of this approach lay in the
conviction that civil peace could only be guaranteed by an indi-
visible body of power, charged with promulgating norms backed
by sanctions. Thus, the Hobbesian Leviathan embodied the tran-
sition to a centralized legal order, in which a plurality of sources
was incompatible with the desired security (2005, pp. 134-136).
Legislative omnipotence thus emerged as an inevitable correlate
of a sovereign conceived as the sole creator of law.

Hobbes articulates sovereignty as an indivisible power sustai-
ned by an irrevocable institutional act by which individuals trans-
fer their rights to a common representative. Based on this original
pact, all the sovereign’s actions and judgments must be regar-
ded those of the subjects, even those who dissented at the time
of the agreement. Therefore, he states: “Each of them, whether
they have voted for or against, must authorize all the actions and
judgments of that man or assembly of men, just as if they were
their own” (Hobbes, 2005, p. 142). This concept lies at the root
of legal monism: obedience does not depend on individual will,
but on collective authorization, which makes the existence of pa-
rallel normative sources impossible. Positive law, consequently, is
identified with the will of the sovereign; therefore, judges and
magistrates lack autonomous creative power, since their function
is limited to executing the law under the sovereign’s command
(Hobbes, 2005, pp. 142-144 and 227-229).

From this conception derives legislative omnipotence as an
essential attribute of political power. The sovereign possesses the
capacity to legislate, judge, control doctrines, and dispose of pro-
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perty, without dividing or delegating the essence of the State. The
unity of legislative power becomes a guarantee of legal certainty:
justice and equity only have normative force when recognized by
the supreme authority. Therefore, even natural law, custom, or
private concessions lack binding effect unless they are integrated
into civil law by command of the sovereign (Hobbes, 2005, pp.
146-150). This logic reveals the scope of Hobbesian legislative
omnipotence: positive law is legitimized not by its moral content,
but by the political authority behind it, thus consolidating the
centrality of a single focus of normative production.

This view would be taken up by the analytical tradition, in
which John Austin consolidated the paradigm of law as com-
mand. Jurisprudence, understood by him as the science of positi-
ve law, dealt exclusively with norms imposed by political superiors
on political inferiors, excluding both morality and religion (1832,
p- 1). The radical nature of this position was manifested in its re-
jection of the ambiguous use of the notion of natural law, since
for Austin, divine laws remained on a separate plane, while the
object of legal science should be restricted to those rules backed
by state sanction (1832, p. 2). The introduction of the concept of
command as the structural axis of the discipline offered the ne-
cessary conceptual scaffolding to sustain legislative omnipotence:
to the extent that every rule derived from a general command of
the sovereign, state law absorbed the entire legal phenomenon.

The relationship between command, duty, and sanction
constituted the explanatory core of the monist model. For Aus-
tin, a command is, in essence, a manifestation of desire whose
noncompliance entails a probable evil, called a sanction (1832,
pp- 7-8). With this triad, positive law was clearly distinguished
from morality and religion, since only in the former was the obli-
gation linked to external coercion. Likewise, the English jurist
differentiated between particular commands and general com-
mands; the latter possessed the character of law, imposing duties
on classes of acts and not on specific individuals (Austin, 1832, p.
15). At this point, the ideal of predictability associated with state
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law was consolidated: law was identified with abstract, general,
and permanent rules, whose validity rested on the authority of
the sovereign. The reduction of law to positive law did not admit
conceptual exceptions; thus, any norm without sanction subsisted
outside the legal sphere.

In the same vein, Austin criticized the designation “law” at-
tributed to various categories of rules that did not meet the requi-
rements of the imperative command. He rejected the so-called
moral, figurative, declaratory, permissive, and imperfect laws for
lacking the support of a higher political power to endorse them
with sanction (Austin, 1832, pp. 21, 21 and 30). This concep-
tual refinement reinforced source monism by reserving the name
“law” only for provisions emanating from state authority. In this
logic, even common law and judicial production were reinter-
preted: custom only acquired binding force through the sanction
of the legislator, and judicial decisions were understood as acts of
application of the sovereign will, not as an autonomous source
of law. Thus, legislative omnipotence was based on the following
premise: every valid rule referred without exception to the central
authority of the State, without recognizing scope for the norma-
tive creativity of other bodies.

In modern thought, Norberto Bobbio took up this tradition
to show the diversity of levels in which positivism developed. In
this regard, he clarifies: “By legal positivism as a theory, I unders-
tand that particular conception of law that links the legal pheno-
menon to the formation of a sovereign power capable of exer-
cising coercion: the State” (2007a, p. 49). From this perspective,
positivism did not emerge solely as a set of conceptual theses, but
as a historical reflection of the process by which legal systems
absorbed other legal sources under legislative supremacy. Coer-
cive force, imperative theory, and the subordination of custom
and jurisprudence to the law appeared as characteristics of this
stage, all derived from the centrality of state power in modernity
(Bobbio, 2007a, pp. 49-52). The monism of state sources was pre-
sented, then, not as an option among several, but as a historical
consequence of the consolidation of sovereignty.
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In summary, the monism of state sources and legislative
omnipotence constituted the core of classical positivism, first
articulated in the sovereign figure of Hobbes, systematized by
Austin in his command theory, and reinterpreted by Bobbio in
a historical and critical light. The normative concentration on
the State defined the model of certainty and predictability cha-
racteristic of positivism, by excluding all alternative sources and
placing the law as the ultimate foundation of law. This construc-
tion, although enriched with theoretical and ideological nuances,
responded to the need to affirm the unity of the legal system
in the face of the dispersion of sources, and paved the way for
subsequent discussions on codification, exegesis, and the judicial
function that marked the development of positivism in the conti-
nental and analytical traditions.

2. French Codification
as a Predictability Technique

The legislative omnipotence described in the previous sec-
tion found its most complete institutional expression of the era in
the French civil codification. The Napoleonic Code of 1804 laid
down fundamental principles for the application of law, secking
to guarantee certainty and uniformity within a territory fragmen-
ted by the regulations of the Ancien Régime. The preliminary
articles defined the territorial binding force of the law, its non-re-
troactivity, and the prohibition of agreements contrary to public
order, while imposing on judges the obligation to decide even in
cases of legal silence, without empowering them to issue general
provisions (Cddigo Napoledn, 1809, pp. A—Al). These provisions re-
veal the centrality of the codified text as a guarantee of predicta-
bility: a closed, accessible, and formally supreme body of legisla-
tion over all other sources.'

' The Napoleonic codification movement did not emerge from nowhere; it

was based on a previous doctrinal tradition. Among its most influential figures is
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In his Preluminary Discourse on the Draft Civil Code, Portalis phi-
losophically justified this undertaking. For him, good civil laws
constituted society’s most valuable patrimony, because they
moderate power, protect property, and ensure peace (2014, p.
11). Codification should be based on historical experience and
adaptation to customs, avoiding both the proliferation of useless
norms and the illusion of foreseeing every case. In his words,
“simplifying everything is an operation on which it is necessary
to reach an agreement. Foreseeing everything is a goal impossi-
ble to achieve” (Portalis, 2014, p. 12). Predictability, therefore, lay
not in exhaustive detail, but in establishing fruitful principles to
guide judges and citizens.

The relationship between legislator and judge was thus rede-
fined. Portalis emphasized that the law should establish general
maxims, while leaving the task of concrete application to the jud-
ge as an enlightened mediator. In this way, the impossibility of
codes to exhaust reality was implicitly recognized, without relin-
quishing the predominance of the legislator as the primary source
(Portalis, 2014, pp. 23-33). Predictability was based on the existen-
ce of a stable text to limit judicial creativity, while at the same time
acknowledging the need for interpretation in order to maintain
the vitality of the law in unforeseen situations.

Codification, however, entailed a risk: the emergence of an
excessive cult of the text. Faced with this risk, the French jurist
warned that blind adherence to the articles could paralyze civil
life and stifle confidence in legal transactions. Predictability had
to be distinguished from absolute rigidity: the code offered cer-

Jean Domat, who in his work Les Loix civiles dans leur order naturel (1689) sought to
systematically order french law under rational principles inspired by roman law,
and Robert Joseph Pothier, whose treatises on obligations, contracts and suc-
cessions offered a detailed systematization that was directly incorporated into
the Code of 1804. Both represent the transition from dispersed common law
to a rational and unitary conception of private law. See: Domat, J. (1861). The
Cuwil Laws in their Natural Order, 3rd ed. (F. Vilarrubias and J. Sarda, Trans. & ar-
rang.). Libreria de Estéban Pujal; and Pothier, R. J. (2020). Treatise on Obligations.
Olejnik Legal Editions.
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tainty through clear and uniform rules, but it had to retain the
flexibility necessary to allow the use of reason and good faith in
the application of the norms (Portalis, 2014, pp. 43-53). As he
forcefully stated: “The function of the law is to protect us against
the fraud of others, not to exempt us from the use of our own
reason. Otherwise, the life of men under the surveillance of the
laws would be nothing but a long and shameful state of mino-
rity; and the surveillance itself would degenerate into an inquisi-
tion” (Portalis, 2014, p. 47).

Together, the 1804 Code and the Portalis Discourse demons-
trate how the technique of codification sought to reconcile le-
gislative omnipotence with the need for predictability in social
life. The codified text became a symbol of certainty and unity,
while recognizing the limits of normative foresight and the com-
plementary role of the judge. This balance explains the lasting
influence of the Napoleonic model, whose authority derived both
from its rational and systematic nature and from the trust placed
in the written word as the foundation of legal certainty.

Napoleon’s codification consolidated the supremacy of writ-
ten law as the foundation of certainty and predictability, but at
the same time more clearly established the place of judges in the
new institutional framework. The limitation of their normative
creativity and the obligation to resolve even in cases of legal silen-
ce forced reflection on the balance of powers and the true scope
of the judicial function. This debate did not arise in a vacuum:
it was based on the political ideas of the 18th century, which
defined the role of the courts within the state. Montesquieu’s re-
flections on the separation of powers and Beccaria’s on criminal
legality marked the intellectual horizon within which codification
was inserted. From these conceptions, we can understand how
the classical positivist model sought to harmonize the authority
of the law with judicial prudence, establishing a framework of
guarantees against power and delimiting the interpretive function
of judges.
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3. Separation of Powers and Fudicial
Function in Montesquieu and Beccaria

The transition from Napoleonic codification to a modern
continental conception of law cannot be understood without the
decisive influence of enlightenment reflections on the balance of
powers and the meaning of the judicial function. Montesquicu
and Beccaria contributed complementary perspectives that made
it possible to clearly define the contours of judicial activity within
the new political order. Both authors agreed on the need to gua-
rantee citizen security through clear norms, controlled institu-
tions, and judges subordinated to the law, albeit from different
perspectives: the former from a perspective of political theory
and the latter from a perspective of penal philosophy.

In The Spirit of the Laws, Montesquieu formulated one of the
most influential premises of constitutionalism: the separation of
powers. In his view, political freedom depends on the peace of
mind that arises when no one fears the abuse of power. Therefo-
re, he distinguished a legislative branch, an executive branch in
matters of foreign relations, and a judicial branch responsible for
resolving conflicts and punishing crimes. The concentration of
functions in a single person or corporation leads to despotism, as
exemplified by eastern monarchies and certain Italian republics
(Montesquieu, 1906, pp. 227-228). Therefore, the separation of
functions was established as a practical and indispensable condi-
tion to preserve freedom against arbitrariness.”

Within this architecture, judicial power was to be designed
so that its exercise would be almost imperceptible. Montesquieu

2 Norberto Bobbio emphasized that the theory of the separation of powers
cannot be understood as an abstract dogma, but rather as a political-legal ins-
trument, which historically arose with the intention of containing legislative
omnipotence and absolutist tendencies. His analysis of legal positivism illumi-
nates how Montesquieu’s conception is part of an effort to rationalize power
within previously established normative limits, showing the connection between
formal guarantees and political freedom. See: Bobbio, N. (2007). £l problema del
positivismo juridico (E. Garzon Valdés, Trans.; 9th reprint). Fontamara.
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warned of the risk of attributing it to a permanent body, as this
generated the possibility of an oppressive force similar to despo-
tism. The proposed solution consisted of the periodic election
of judges from among the people, forming temporary tribunals
to avoid tyranny and ensure impartiality. Within this framework,
the accused, in accordance with the law, could elect or challenge
their judges in serious cases, thus guaranteeing impartiality and
public confidence in the courts. In this way, the power to jud-
ge was transformed into a diffuse function, detached from politi-
cal or class interests, visible only through the magistracy and not
through the judges as individuals (Montesquieu, 1906, p. 229).

This conception reached its best-known expression when
Montesquieu described the judge as the “mouth of the law”
(1906, p. 237). The court should limit itself to pronouncing the
legislator’s words without adding any opinions. The judgment,
therefore, had to contain the literal text of the law, so that citi-
zens would precisely know the obligations they had assumed. The
predictability of the law rested on this literalness since any scope
of discretion would open the door to judicial arbitrariness. Re-
ducing the judge to an inanimate role guaranteed legal certainty,
subordinated the judicial function to the legislator, and strengthe-
ned political freedom against excessive interpretation (Montes-
quieu, 1906, pp. 229-230).

The balance of powers also required an institutional design
in which the legislative and executive branches mutually cons-
trained each other. In this sense, the executive branch had to be
vested in a single person to act swiftly, while the legislative branch
was divided into two chambers with distinct interests to prevent
hegemony. The key to freedom lay in mutual checks and balances:
the executive branch could participate in legislation only with a
negative power, through the veto, and the legislative branch retai-
ned the ability to review its implementation without judging the
person executing it. This dynamic of checks and balances cons-
tituted the essence of a political order where no single branch
achieved absolute supremacy, avoiding both legislative tyranny
and executive despotism (Montesquieu, 1906, pp. 233-236).
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For his part, as previously mentioned, Beccaria approached
the judicial function from a penal perspective, placing greater
emphasis on normative predictability. In the On Crimes and Pu-
nishments, he affirmed that judges should not interpret the laws,
since their sole function was to apply them. Judicial interpreta-
tion opens the door to uncertainty and abuse, as each magistrate
could subject the law to individual passions or interests. For Bec-
caria, justice is ensured when laws are clear, fixed, and applied li-
terally; under this model, judicial decisions are reduced to perfect
syllogisms without personal additions (Beccaria, 2015, p. 22).

In his view, normative clarity constituted an even more fun-
damental principle; the obscurity of the laws forced them to rely
on those who mastered legal language, leaving the people defen-
seless. The printed dissemination of norms thus became a con-
quest of liberty, because it curbed the tricks of those who profited
from popular ignorance (Beccaria, 2015, p. 24). In this regard,
legislative transparency reinforced social predictability and res-
tricted opportunities for arbitrariness.”

Beccaria also provided substantive criteria for the content of
criminal law. He insisted on the proportionality between crimes
and penalties, rejecting equal punishments for unequal offen-
ses, as this encouraged the commission of more serious crimes
without increasing the risk to offenders. He also criticized the
subjective or religious criteria historically used to grade penalties,
as they led to arbitrariness and tyranny. Only social harm should
be considered as a measure of the seriousness of the crime; this
criterion allowed for the organization of a rational penal system
(Beccaria, 2015, pp. 25-27).

3 In a contemporary context, Paolo Grossi argues that legal modernity
constructed a methodological model based on the centrality of the legal text
as a symbol of certainty, to the point of displacing customary traditions and
more open interpretive practices. This observation is pertinent to understan-
ding Beccaria’s insistence on clear and widespread laws since his proposal re-
flects that modern trust in written law as the sole source of security against
power. See: Grossi, P. (2003). Mutologia juridica de la modernidad (M. Martinez Nei-
ra, Trans.). Trotta.
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Finally, Beccaria emphasized that the purpose of punishment
was not revenge or the pointless torment of the offender, but
rather the prevention of future harm and deterrence of society.
The effectiveness of the sanction lay in its ability to discourage
repeat offenses and deter others, producing the greatest preven-
tive effect with the least possible suffering. Thus, predictability
was linked not only to the literal application of the law, but also to
the rationality of a proportional penal system oriented toward the
public good (Beccaria, 2015, pp. 33-34).

A joint reading of Montesquicu and Beccaria reveals a com-
mon thread in the configuration of the judicial function: the need
to limit discretion and subordinate the power of judges to clear
and stable normative principles. Montesquieu provided the ins-
titutional architecture of the balance of powers, while Beccaria
perfected the logic of penal law by linking legal certainty with
clarity, proportionality, and the preventive purpose of sanctions.
Both outlined a model of justice where predictability, more than
arhetorical aspiration, became an effective guarantee of freedom
from arbitrary power.

1. THE JUDICIAL FUNCTION
IN THE CONTINENTAL TRADITION

The judicial function in the continental tradition is understood as
an continuation of the Enlightenment idea formulated by Montes-
quieu and Beccaria: reducing the judge to an enforcer subordinate
to the law within the framework of codification. However, during
the 19th century, this conception acquired a more defined sha-
pe in Europe, where two opposing models confronted each other,
decisively shaping the teaching and practice of law. On the one
hand, the School of Exegesis turned the code into the exclusive
source of certainty, building a legal culture based on literalism and
predictability. On the other hand, the German Historical School
asserted the historicity of law and the active role of the judge as in-
terpreter of the living tradition. The tension between these poles,
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predictability and rigidity versus historicity and flexibility, became
the core of the judicial function on the continent, leaving a legacy
that anticipated later debates in analytical positivism.

1. School of Exegesis as a Cult
of the Legal Text

The birth of the School of Exegesis is closely linked to the
Napoleonic codification of 1804, but it should not be confused
with it. While the previous analysis highlighted the codification
process as a technique of predictability based on the authority
of written law, here we seek to understand how that codification
was appropriated and transformed into a method of legal inter-
pretation and teaching. Exegesis, in effect, represents the transi-
tion from the code to a true “legal culture of the text”, where the
law became the sole legitimate source of decision-making and
interpretation remained subordinate to the literal inquiry of the
legislator’s will.

The first phase of this school developed between 1804 and
1830, in a transitional environment described by Julien Bonne-
case as foundational, and marked by the influence of the cen-
tralizing spirit of the imperial government, interested in discipli-
ning the teaching of law. The first commentators of the Irench
Civil Code (Delvincourt, Proudhon, Toullier, Merlin, Maleville
and Chabot de I’Allier) contributed manuals and treatises that,
without yet constituting a complete doctrinal body, combined le-
gislative innovations with categories inherited from the Ancien
Régime. In this sense, the initial exegesis was not a systematic
doctrine, but an incipient interpretative effort whose purpose
was to channel the teaching of law within the new normative
framework (Bonnecase, 2020, pp. 20-26).

The period between 1830 and 1880 represented the consoli-
dation of the school, a stage identified by Bonnecase as its second
phase. During this period, professors, magistrates, and lawyers
brought precision to the exegetic method and turned the inter-
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pretation of the Code into a collective endeavor. Notable among
these are the works of Duranton, Aubry and Rau, Demolombe,
Taulier, Marcadé, Troplong, and the Belgian Laurent, who pro-
duced monumental commentaries, philosophical treatises, and
manuals that extended the method’s influence to university tea-
ching. The famous phrase attributed to Bugnet, “I don’t know
civil law, I teach the Code Napoleon”, encapsulates the spirit of
this movement, where written law became the absolute horizon
of certainty and predictability (Bonnecase, 2020, pp. 26-33).

Exegesis was based on an unqualified faith in the legislative
will, even going so far as to maintain that, faced with contra-
dictory or insufficient laws, the most prudent course of action
for the judge would be to abstain from ruling (Garcia Maynez,
1980, p. 333). This attitude implied a displacement of justice and
equity in favor of normative literalism, which was attributed, as
Garcia Maynez noted, “a monopoly on the formulation of law”
(1980, p. 337). Consequently, the judicial function was reduced to
an almost mechanical operation: the application of the law was
conceived as a syllogism in which the judge merely subsumed the
facts under the normative premises.

From this perspective, interpretive work left no room for crea-
tivity or weighing of interests, as legal grammar imposed itself as
an insurmountable limit. The analogy with biblical exegesis is
eloquent: just as the interpreter sought God’s will in the sacred
text, the exegetical jurist was limited to discovering the legislator’s
will in the articles of the code. Giovanni Tarello summarized this
idea by pointing out that the School of Exegesis refers both to
the French and Belgian civil law scholars who commented article
by article on the Napoleonic Code, and to the method and ideas
shared in their teaching (Tarello, 1995, pp. 64-65).

The influence of this school was decisive in the 19th century,
despite subsequent criticisms of its rigidity and formalism. In
contrast to the vitality that Portalis had defended in the prelimi-
nary discourse on codification, exegetes reduced the role of the
judge to that of the “mouth of the law”, trusting in the omnipo-
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tence of the code to contain all the law necessary to regulate civil
life. In doing so, they consolidated a model of legal predictability,
but at the cost of sacrificing interpretive flexibility and subjecting
equity to the absolute supremacy of the legal text. This tension
between predictability and rigidity would henceforth mark the
evolution of continental legal theory.

2. The Historical School and Savigny’s
Criticism of Codification

The formalism of exegesis, centered on the devotion to the
letter of the law, found a decisive counterpoint in the thought of
Friedrich Carl von Savigny. In contrast to the idea of law reduced
to a codified and self-sufficient text, Savigny proposed a histori-
cal and organic conception in which law is not identified solely
with the legislative will, but also with the spirit of the people who
produce and transform it over time. His criticism was directed
against the notion of a code conceived as a closed totality, since,
in his opinion, hasty codification risked impoverishing the vitality
of law and subjecting it to an inanimate rigidity (Savigny, 2015,
p. 26).

In this context, written law constitutes only a partial manifes-
tation of law, an expression at a given moment of collective legal
conscience. For Savigny, law lives in history and does not emer-
ge artificially through an act of state will. Therefore, the legisla-
tor does not create law from nothing, but rather organizes and
formalizes it. The work of codification only achieves legitimacy
when it is based on a historical maturity capable of guaranteeing
continuity between tradition and positive norm. Otherwise, the
code becomes an empty construction, a burden of rigid formulas
that are distant from the real needs of the legal community.

Savigny’s opposition to the immediate codification debated
in Germany at the time did not imply an absolute rejection of
legislative work. The problem lay in the following premise: a code
capable of anticipating all future cases and shutting down the
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natural evolution of law was impossible to achieve. This is illus-
trated by his reflection on specific legal institutions, such as ma-
rriage, in which social experience demonstrates the law’s inability
to encompass all possible situations: “Marriage belongs only half
to law and half to custom, making any matrimonial law incom-
prehensible unless considered in connection with both aspects”
(Savigny, 2015, p. 37). Therefore, an overly closed code inevitably
leads to gaps in the law and unfair solutions (Savigny, 2015, pp.
36-37). This example demonstrates that codification should not
be conceived as a closure mechanism, but as a stage in the histo-
rical development of institutions.

A particularly significant passage from the German jurist’s work
states: I'urthermore, addressing a given positive law unilaterally
presents the danger of being dominated by its mere letter, so any
means of innovation must be welcomed. But a mediocre code
tends to strengthen the predominance of a rigid and lifeless con-

ception of law (Savigny, 2015, p. 26).

This statement reveals the author’s central concern: the risk
of replacing the living historicity of law with a formalism that re-
duces the judicial function to a repetitive mechanism disconnec-
ted from social reality. At this point, the critique connects with the
reaction against exegesis, whose literal method ended up stifling
fairness and interpretive creativity.

As an alternative, Savigny proposed a theory of interpreta-
tion based on four elements: grammatical, logical, historical, and
systematic. These constitute tools through which the jurist can
reconstruct the collective thought contained in the law, without
being limited to its mere literality. In precise terms, interpretation
is a procedure through which the historical origin of law is reco-
vered, thus guaranteeing its application in the present while pre-
serving coherence with its original tradition (Ministerio de Justi-
cia de Colombia, 1988, pp. 182—-183). The method is conceived,
therefore, as an exercise in balancing fidelity to the legal text with
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attention to the historicity of institutions and the internal struc-
ture of the legal system.

In this sense, the German Historical School, with Savigny as
its central figure, laid the foundations for a dynamic conception
of law as opposed to exegetical rigidity. The judicial function cea-
sed to be understood as a mechanical operation of subsumption
and began to be conceived as a task of historical and systema-
tic reconstruction. In this transition, the critique of excessively
closed codification and the recognition of the historicity of law
opened a more flexible interpretative horizon, which would mark
the evolution of continental legal theory during the 19th century.

In short, the judicial function in the continental tradition was
marked by the tension between rigid predictability and flexible
historicity. This duality not only defined the 19th century but also
prompted a need to conceptually rethink the role of the judge.
This rethinking no longer came from Irance or Germany, but
from the english analytical tradition, where positivism sought to
explain law with a more systematic language centered on the no-

tion of command.

IV. THE JUDICIAL FUNCTION
IN CLASSICAL ANALYTICAL POSITIVISM

The transition from the continental tradition to the analytical tra-
dition reveals a shift in the way the judicial function was conceived.
While in Europe the discussion revolved around the cult of the
legal text characteristic of exegesis and the historicity defended
by Savigny, in England, under the common law, the debate shifted
toward a critique of the very foundations of the system and the
authority of commentators. The judicial function was no longer
conceived solely as literal interpretation or historical reconstruc-
tion, but was subjected to more radical scrutiny, examining its le-
gitimacy under criteria of utility and systematic rationality. With
this, English analytical positivism sought to construct a science of
law that dealt with identifiable and verifiable norms, leaving aside
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both appeals to tradition and justifications based on history. At
this point, it’s clear that the reflections of Bentham and Austin,
previously outlined within the general framework of the previous
chapter, prepare the ground for the detailed examination presen-
ted below.

This new perspective, initiated with the work of Jeremy
Bentham, challenged the validity of the common law and pro-
posed reorganizing law based on the principle of utility, reducing
the judicial function to the application of socially beneficial rules.
Later, John Austin took this transformation to a more systematic
level by formulating a theory of enacted law which the only valid
source resided in the sovereign command. In this way, the English
analytical tradition distinguished itself by redefining the judicial
function from strictly normative and descriptive parameters, pa-
ving the way for subsequent debates that would lead to Hart’s

critique and Kelsen’s reformulation of the judicial function.

1. The British Common Law
under Utilitarian Criticism

Jeremy Bentham’s work represents one of the most systema-
tic and profound critiques of the foundations of English common
law. In a historical context marked by the influence of William
Blackstone and his Commentaries on the Laws of England, Bentham
denounced the lack of clarity, conceptual arbitrariness, and re-
sistance to reform that characterized the English legal system.
From his perspective, the legitimacy of law could not be based
on traditions or the authority of established jurists, but on an ob-
jective criterion: utility, understood as the maximization of hap-
piness and the reduction of collective suffering (Bentham, 2010,
pp- 3-5; 2017, p. 6).

Bentham identified the almost dogmatic veneration of Black-
stone as a major obstacle. The authority of his work, widely dis-
seminated and considered a reference, prevented the law from
being subjected to the rational criticism necessary to perfect
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them. From this perspective, a legal system incapable of censu-
re condemned society to stagnation. Civic obedience, he argued,
should be combined with free and permanent dominance, since
only through criticism was it possible to purify defective institu-
tions and strengthen socially useful ones (Bentham, 2010, pp. 12-
16). In doing so, he fundamentally challenged the notion that the
law should be respected without question, insistently defending
the idea of moral and political progress through its subjection to
constant scrutiny.*

Criticism of the expositor of the laws was not limited to poin-
ting out isolated errors. Bentham denounced the harmful influen-
ce of prestigious authors who, through the weight of their name,
were able to impose weak or contradictory arguments as truth.
This authority became even more dangerous when exercised in
the field of teaching, as generations of students replicated their
teachers’ judgments without subjecting them to review. Thus,
attacking Blackstone’s work did not represent an act of personal
hostility, but a civic duty intended to free law from the conceptual
shackles that hindered the possibility of reform (Bentham, 2010,
pp- 20-33).

The core of Bentham’s proposal lies in the principle of utility.
According to his formulation, every action and every rule must be
judged by its tendency to increase or decrease happiness. In this
way, the community ceases to be a rhetorical fiction and is defi-
ned as the sum of the individual interests that comprise it. Any
allusion to the common good loses meaning if it does not trans-
late into effective benefits for each member of society (Bentham,
2017, p. 7). With this conception, Bentham dismantled the ar-
guments of the common law, which, lacking verifiable criteria

* Centuries later, Hart would take up this concern again by emphasizing
the inadequacy of a legal system based exclusively on custom, adding that only
through secondary rules (of recognition, exchange, and adjudication) can cer-
tainty be guaranteed and institutional arbitrariness avoided. See: Hart, H. L. A.
(2012). The concept of law (3rd ed.). Oxford University Press.
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to evaluate their validity, were based on indeterminate concepts
such as “spirit of the constitution” or “reason of the law”.

The contrast with the alternative principles is crucial to un-
derstanding the force of his critique. Bentham rejected both the
ascetic principle, which exalted suffering as a virtue, and the prin-
ciple of sympathy and antipathy, which rested on arbitrary ap-
proval or disapproval. The former, taken to its ultimate conse-
quences, would turn society into a hell, since no political order
can be sustained by the renunciation of pleasure and the deli-
berate production of pain (Bentham, 2017, p. 12). The latter,
applied largely in the common law, led to the justification of ins-
titutions and norms based on sentiments or imaginary analogies,
rather than objective reasons. In this regard, Bentham pointed to
the English rule on succession as an example, which gave priority
to uncles over fathers in inheritance. This provision was defended
by Lord Coke with an absurd metaphor: hereditary rights had a
“weight” that prevented their direct transmission in the ascen-
ding line (Bentham, 2017, p. 13).

These criticisms highlight the fragility of a system where ju-
dicial decisions were not based on a calculation of utility, but
rather on precedents legitimized by tradition or the rhetoric of
jurists.” In response to this, Bentham proposed the construction
of a “natural order” of law, organized according to social utility.
This order made it possible to identify and reject harmful laws,
defined as those that prohibited non-perverse behavior. In his lo-
gic, the only legitimate classification of legal institutions should
be based on their tendency to produce pleasure or pain, catego-
ries understandable to anyone without the need for technical jar-
gon (Bentham, 2010, pp. 37-42).

5 Hart identifies this problem by pointing out that without clear adjudica-
tion rules, judicial precedent generates uncertainty. In The Concept of Law, he
argues that the lack of secondary rules prevents judicial decisions from being
certain and stable. See: Hart, H. L. A. (2012). The concept of law (3rd ed.). Oxford
University Press.
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Ultimately, Bentham’s critique of the common law was not
an isolated academic exercise, but an attempt to subvert the
authority of a system that, by clinging to custom and the exege-
sis of commentators, was incapable of guaranteeing justice and
social happiness. His proposal, based on the principle of utility,
offered a universal and rational alternative to the caprice, con-
ceptual confusion, and obscurity of English law. In his words,
“nature has placed humanity under the rule of two sovereigns:
pain and pleasure” (Bentham, 2017, p. 6), and law, including the
judicial function, can only be legitimized to the extent that it ser-
ves this inescapable.

Bentham’s work clearly revealed the limits of a law based
on custom and doctrinal dependence on commentators, demons-
trating the need for a rational legislative system oriented toward
collective utility. By exposing the conceptual fragility of the com-
mon law, his thinking paved the way for a transformation of
analytical positivism, in which the judicial function could no lon-
ger be sustained by tradition or precedent. This transformation
found continuity in Austin, who defined law as a legislated com-
mand, denied the creative force of jurisprudence, and reduced the
judicial function to the execution of general rules, reaffirming the
supremacy of the legislator as the sole source of validity of law.

2. Austin and the Judicial Function
i a Statutory Law System

John Austin’s work contributed to the development of the
analytical shift in legal positivism by proposing a model of law
founded on the notion of command and the centrality of legisla-
tion as the exclusive source of validity. Unlike the emphasis pla-
ced earlier on the general theory of command and its relation-
ship to legislative omnipotence, here it is important to highlight
how this conception transformed the judicial function within the
English legal system. For Austin, jurisprudence had to be configu-
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red as a descriptive science of positive law, detached from moral
assessments and dedicated to identifying the norms issued by a
political sovereign with coercive force over its subjects (1869, pp.
6-9).

At the core of his theory, Austin articulated the concep-
tual triad of command, duty, and sanction, which distinguishes
law from other normative systems such as morality or religion.
A command is, in his terms, “a manifestation of desire” whose
binding force is secured by the threat of harm in the event of
noncompliance (Austin, 1869, p. 7). This analysis offers a first
key to the judicial function: judges are not creators of law, but
rather executors of commands already established by the legisla-
tor, applying the sanction provided to ensure obedience.

Hence Austin distinguished between general command, in-
herent in law, and particular command, corresponding to specific
orders such as judicial resolutions. The former are abstract in
nature and are directed to classes of acts or persons; the latter are
occasional and apply to specific individuals. The judge, therefore,
operates on a level of subordination, since his particular com-
mands depend on the prior existence of general commands is-
sued by the sovereign. In his words: “judicial commands are com-
monly occasional or particular, though the commands they are
designed to enforce are commonly laws or rules” (Austin, 1869,
p- 15). This classification reinforces the non-autonomous nature
of the judicial function, subordinate to legislation.

The author’s emphasis lies on the supremacy of statutory law
over custom and precedent. He rejects the notion that custom
constitutes a source of law in and of itself, since as long as it is not
recognized by the courts and sanctioned by the sovereign, it re-
mains a rule of positive morality. Similarly, judicial decisions are
not an independent source since their force derives from sovere-
ign delegation. Therefore, he states: “customary laws, considered
as positive law, are not commands... and consequently are not
laws or rules in the proper sense” (Austin, 1869, p. 27). With this
conception, both custom and jurisprudence are located within
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statutory law, reinforcing the centrality of the sovereign as the
sole valid normative source.

The conceptual refinement is completed with the distinction
between proper and improper laws. The former meet all the re-
quirements of the coercive command; the latter are called laws
only by analogy, as is the case with moral or religious rules, which
guide conduct but lack legal sanction (Austin, 1869, pp. 126-134).
This classification clearly establishes the object of analytical juris-
prudence and strengthens the role of the judge as the operator of
a closed system of positive norms, without the capacity to derive
legitimacy from external values.

Benthamite utilitarianism is reflected in the way Austin eva-
luates rules. It is not a question of judging isolated acts, but rather
of considering the tendency of the type of behavior regulated.
Thus, stealing a small amount of money from a wealthy person
may seem harmless in a specific case, but when such behavior is
widespread, the security of property and, with it, social stability
collapses (Austin, 1869, pp. 37-39). The judicial function then
takes on an instrumental character: ensuring the uniform appli-
cation of general rules dictated on the basis of utility, avoiding
casuistry and ensuring certainty for the community.

In short, Austin shifted the influence of analytical positivism
toward a system of legislated law, where the judicial function was
limited to applying the sovereign’s general commands. His pro-
posal offered certainty and predictability at the cost of excluding
any creative role for the judiciary. This vision opened a deba-
te that would mark the subsequent development of positivism:
Hart, for example, would underline the inadequacy of concei-
ving law as a set of orders backed by sanction, by introducing
the need for rules of recognition and adjudication that explain
legal practice beyond the imperative scheme. For his part, Kelsen
would take the reflection even further by designing a hierarchical
normative model where the judicial function is integrated as the
application of valid norms within a relatively closed system, over-

coming the reduction of law to individual command.
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V. THE CRISIS OF THE CLASSICAL MODEL
AND THE KELSENIAN THRESHOLD

OF THE JUDICIAL FUNCTION

Towards the end of the 19th century, the architecture of classical
positivism showed clear signs of exhaustion. The absolute centrali-
ty of written law and the reduction of the judge to a merely decla-
rative role eventually revealed fissures that were impossible to ig-
nore. Exegesis, with its unrestricted trust in the literal meaning of
the code, transformed the judicial function into a rigid mechanism
that sacrificed equity for the sake of predictability. The Histori-
cal School, by insisting on the historicity of law, demonstrated the
inadequacy of a closed and purely textual system. In the analyti-
cal tradition, Bentham and Austin refined the notion of positive
law with conceptual rigor, but at the cost of relegating the judicial
function to a subordinate position, limited to the execution of ge-
neral commands. The result was a theoretically coherent model,
but ineffective in accounting for the complexity of legal systems in
changing societies.

Critics concurred in pointing out the classical model’s inabi-
lity to address the plurality of conflicts and the diversity of social
practices. On the continent, exegetical formalism clashed with
demands for flexibility and adaptation; in England, the idea of
law as a legislated command failed to explain the operative force
of custom, precedent, or everyday judicial practice. These ten-
sions revealed a structural limitation: the judge could no longer
be conceived as a simple “mouth of the law”, since his or her
role necessarily involved margins of interpretation, selection of
meanings, and construction of decisions. The classical paradigm
had underestimated this dimension, creating a gap between the
theory and the reality of the judicial function.

In this context, Hans Kelsen’s proposal emerged as a turning
point. As previously noted, when outlining Kelsen’s systematiza-
tion of law, his proposal was based on the identification of the
State with the normative order. However, in the judicial function,
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this same conception took on a different nuance: instead of redu-
cing the judgment to the simple application of a general norm,
he described it as an individual norm belonging to the system
itself. In this way, each judicial decision is integrated into the hie-
rarchical structure of law and contributes to its dynamic repro-
duction. Kelsen also recognized that every superior norm leaves
open spaces to be filled through acts of application, which grants
the judge a margin of discretion. However, this discretion is not
presented as unlimited power, but rather as a power controlled by
the normative framework as a whole.

The transition to Kelsen can be understood, then, as a shift
from a model centered on the absolute subordination of the jud-
ge to one that allows judicial creativity within strict normative
limits. In contrast to the classical view, which understood the ju-
dicial function as a mechanical activity, Kelsen offered a more re-
alistic framework in which the interpretation and production of
law are intertwined. This reformulation did not represent a break
with positivism, but rather its evolution toward a theory capable
of more faithfully describing legal practice. The judge was no
longer viewed as a mere executor and was conceived as a partici-
pant in the creation of law, always under the authority of higher
norms that guarantee the unity and coherence of the system.

In sum, the crisis of the classical model opened the way for
a rethinking of the place of the judiciary within positivism. The
rigidity of the exegesis and Austin’s analytical reduction proved
insufficient, while Kelsen outlined a horizon in which the judicial
function is explained as an act of normative production, limited
by the legal hierarchy but indispensable to the vitality of the legal
order. This marks the threshold of a new paradigm, which will be
the subject of detailed analysis in the following chapters, which
will examine both the general foundations of the Pure Theory of
Law and its specific conception of the jurisdictional function.
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CHAPTER THREE

KELSENIAN BASES
FOR THE INTERPRETATION OF LAW

I. PROBLEM STATEMENT AND DELIMITATION

The exhaustion of the classical model of legal positivism, evident
towards the end of the 19th century, revealed the inadequacy of a
framework that subordinated the judge to the literal meaning of
the text or to sovereign mandate. French exegesis, German histori-
cism, and English conceptual refinement offered partial solutions,
but all shared a common limitation: conceiving the jurisdictional
function as a mechanical activity. As noted at the end of the pre-
vious chapter, Kelsen opened a new horizon by conceiving the jud-
gment as an individual norm integrated into the legal order, recog-
nizing interpretation as a necessary element of judicial practice.
This chapter is based on this Kelsenian threshold, focusing on the
conceptual foundations that allow us to understand his proposal
from the perspective of legal interpretation.

The breadth, richness, and longevity of Kelsen’s work has
been given rise to diverse interpretations. However, for decades,
the most widely held view was that derived from his formalist
aspect, which generated fallacious ideas about his theory. In this

regard, Professor Juan Antonio Garcia Amado points out:

There are three pure falsehoods that have been heard and read
about Kelsen on many occasions: (1) that his theory of the inter-
pretation and application of law is linked to the nineteenth-cen-
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tury positivism of the school of exegesis or of the jurisprudence
of concepts and makes the judicial decision a mere subsump-
tion of the facts under the norm, with complete automatism and
without going beyond the conclusion of an elementary syllogism;
(2) that he advocates or invites judicial and citizen obedience to
unjust law, thus confusing legal obligation with moral obligation
and turning into ideological positivism; (3) and that Kelsenian le-
gal theory is imbued with statist authoritarianism, with the effect
that the attitude of blind and enthusiastic obedience that so many
theoretical jurists of law gave to the aberrant commands of Na-

zism (2010, p. 385).

These widely held perspectives obscured other aspects of his
work and reduced the understanding of his theory to a rigid for-
malism. In contrast to these simplistic views, the following analy-
sis focuses on the Pure Theory of Law, especially its second edition,
with the aim of highlighting the concepts that demonstrate how
Kelsen did address the interpretive dimension of law.

The chapter is organized around four axes. Iirst, the con-
cept of legal interpretation in Kelsen is presented, with his dis-
tinctions between authentic and scientific interpretation. Next,
the legal significance of human conduct as a prerequisite for
all normativity is examined. Third, the indeterminacy of law,
recognized by Kelsen as inevitable in any normative order, is
analyzed. Finally, value judgments in the legal system are ad-
dressed, which express the tension between facts and norms in
the evaluation process. This paves the way for the study of the
judicial function in Kelsen’s work, which will form the core of
the following chapter.

II. THE CONCEPT OF LEGAL INTERPRETATION
IN HANS KELSEN

Hans Kelsen did not dedicate a systematic or exhaustive treatise
to the problem of legal interpretation, which led various scholars
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to point out the relative marginality of this topic in his work." It is
enough to note that the first edition of Pure Theory of Law does not
include a specific section dedicated to legal interpretation, while
the second edition included a brief chapter that explicitly addressed
this issue (Kelsen, 2002, pp. 349-356). This historical difference is
significant because it shows that Kelsen’s reflection on interpreta-
tion was incorporated late and in a limited space, although it was
not without theoretical relevance. In this sense, although he didn’t
develop a complete theory of interpretation, he did contribute
fundamental elements for understanding interpretation within his
normativism.

From the first pages of his work, Kelsen warned that the Pure
Theory of Law should not be understood as a commentary on le-
gal norms, but rather as a general doctrine of law. However, he
added that its construction also included a theory of interpreta-
tion (Kelsen, 2002, p. 15). This warning reveals a key point: Kel-
sen did not conceive of interpretation as an external or accessory
matter, but rather as a necessary element of legal science. Even
though methodological purity led him to separate law from dis-
ciplines such as sociology or politics, he could not ignore the fact
that the application of norms always entails an exercise in inter-
pretation. Thus, although interpretation did not develop in Kel-
sen as an autonomous field, it became a cross-cutting thread run-
ning through several of the problems addressed in his theory.

The chapter on interpretation in the second edition begins
with a definition that encapsulates Kelsen’s perspective: “Inter-
pretation is a spiritual procedure that accompanies the process
of applying law, in the transition from a higher-level norm to
a lower-level norm” (Kelsen, 2002, p. 349). This conception is

I For example, Isabel Lifante states: “It cannot be said that Kelsen’s Theory

of Law incorporates a theory of legal interpretation. We do not find in his work
either an adequate reconstruction of what this activity consists of in legal prac-
tice, nor a coherent stipulative proposal”. See: Lifante Vidal, I. (2018). Argumen-
tacion e interpretacion juridica: Escepticismo, intencionalismo y constructivismo. Tirant lo

Blanch, pp. 71-90.
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embedded in the hierarchical structure of the legal order, where
each general norm requires concretization in individual acts to
ensure its effectiveness. Interpretation, therefore, does not appear
as an independent activity or an act of arbitrary creation, but
rather as a necessary operation to ensure the continuity of the
normative chain. At this point, we see how Kelsen links interpre-
tation to the very essence of normativity: the staggered relation-
ship between norms.

In the Kelsenian approach, no higher norm can exhaustively
determine all the circumstances of its application. There always
remains a margin of indeterminacy that requires the intervention
of a body to specify the meaning of the norm in a specific case.
Hence, interpretation is inevitable: no norm is so detailed that it
can dispense with this process. According to Kelsen, this inde-
terminacy may be intentional, when the legislator deliberately
leaves room for discretion, or unintentional, when it derives from
ambiguities in language or contradictions between norms (2002,
pp- 350-351). In both cases, the interpretative task consists of se-
lecting one of the possibilities provided within the framework of
the higher norm and giving it binding force through a specific
legal act.

From this basis, Kelsen distinguishes between two clearly dis-
tinct types of interpretation: authentic interpretation and scien-
tific interpretation. The former corresponds to the bodies that
apply the law, such as judges and administrative authorities, who,
when interpreting, create individual norms or lower-ranking
general norms. In this sense, authentic interpretation is always
productive in establishing the obligatory normative content in a
given case, transforming possibilities into a binding decision (Kel-
sen, 2002, pp. 354-353). The latter, on the other hand, corres-
ponds to legal science, whose task is to expose the possible mea-
nings of norms without claiming that any of them have definitive
validity. This interpretation is purely cognitive, not law-creating,
and its value lies in clarifying the alternatives that the competent

bodies can adopt (Kelsen, 2002, p. 356).
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The difference between both types of interpretation expres-
ses a fundamental tension in Kelsenian theory. On the one hand,
authentic interpretation transforms the general norm into an
individual norm, exercising an act of legal production. On the
other hand, scientific interpretation does not produce law, but
merely describes it, which is why it cannot claim to provide a
single, correct result. From this perspective, Kelsen breaks with
the hermeneutic tradition that sought a true interpretation of the
norm and maintains, instead, that all legal interpretation ope-
rates within a framework of equally valid possibilities, restricted
only by the limits of the normative order. The correctness of a
decision does not depend on its fidelity to the supposed will of the
legislator, but on its conformity with the higher norm that enables
that decision.

Kelsen also emphasizes that interpretation does not necessa-
rily lead to a single solution. Within the framework established by
the higher standard, several possible responses may be possible,
all in accordance with the law, although only one of them will be
embodied in the act of the enforcing body. Traditional jurispru-
dence, by upholding the existence of a single correct judgment,
confuses the task of interpretation with a fiction intended to pre-
serve legal certainty. For Kelsen, this fiction may be useful from
a political point of view, but it lacks scientific support (2002, p.
356). Pure theory of Law, by rejecting it, redefines interpretation
as an open process, subject to controlled discretion, and not as a
mechanism that guarantees the unique truth of judicial decisions.

Although the explicit treatment of the topic is brief, Kelsen
offers a coherent conceptual framework with these ideas. Inter-
pretation appears as the necessary consequence of the indeter-
minacy of law, structured around the hierarchical relationship
between norms and differentiated according to whether it is an
applied activity or a scientific endeavor. Even without a full her-
meneutic theory, these elements allow us to understand the im-
portance of interpretation in Pure Theory of law: far from being
a marginal aspect, it constitutes the bridge between law in the
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abstract and law in action. Along these lines, the examination
of interpretation is linked to other essential points of Kelsenian
theory, such as the legal significance of human conduct, normati-
ve indeterminacy, and value judgments in the legal system, which
will be developed in the following sections of this chapter.

III. THE LEGAL SIGNIFICANCE
OF HUMAN CONDUCT

In Kelsen’s theory, the interpretation of law is essential to its crea-
tion and application. This means that the bodies responsible for
creating and applying law in a binding manner, before specifying
their substantive function, interpret. This assertion leads to a fun-
damental question: what is interpreted in law?

Legal interpretation cannot be reduced to a simple gram-
matical exercise or the literal decoding of statements. Its primary
object 1s legal norms, understood as linguistic schemes whose
meaning acquires relevance only at the moment of application.
An isolated norm lacks effectiveness if it is not applied to a spe-
cific case, which is why the interpretative activity becomes the
way to transform a normative text into an operational rule within
social life. This process reflects the essence of Kelsen’s approach:
law is configured as a normative system directed toward human
conduct, so understanding it requires considering both the lin-
guistic structure of the norms and the context of their applica-
tion (Kelsen, 2002, pp. 44-45). To this extent, interpretation cons-
titutes the indispensable tool for linking legal language with the
social facts to which it is addressed.

From this perspective, the interpretation of legal norms has
two dimensions: in the first, norms as linguistic entities express
a meaning, which is not always clear due to problems related to
grammar; in the second, norms function as a scheme for concep-
tual explanation. In the second, Kelsen conceives law as a logical
system of norms whose purpose is to regulate human conduct,
a vision from which the object of legal norms, and therefore of
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law, are precisely human conduct: (2002, pp. 18, 45 and 83) “...if
we compare with each other the objects that, in the most va-
ried peoples, and at the most different times, were designated as
«law», it immediately appears that they all appear as arrange-
ments of human conduct” (Kelsen, 2002, p. 44) Yet not all conduct
is of interest to law, but only that which acquires legal significance,
a quality attributed to it by the norms themselves.

This second dimension of the interpretation of legal norms
recognizes that human life in society is part of a broader natu-
ral and empirical plane. On this plane, human life coexists with
other realities that are neither legal nor social, but natural; that
1s, it understands social coexistence as part of nature. In the con-
text of this natural reality to which social coexistence belongs,
law 1is only interested in empirically perceptible human conduct,
manifest in specific circumstances of time, place, and mode, and
susceptible to legal significance (Kelsen, 2002, p. 16). For Kelsen,
without legal norms, acts perceptible in reality would lack a speci-
fically legal meaning, being susceptible only to causal, but not le-
gal, interpretation (Esquivel Pérez, 1980, pp. 122-123). In other
words, the legal significance of human conduct derives from the
interpretive exercise of legal norms.

In this regard, the Austrian jurist points out: “In an act as an
external factual event, it is not possible to simply grasp its legal
significance visually or aurally, in the way, for example, we percei-
ve the natural properties of an object, such as color, hardness, or
weight” (Kelsen, 2002, p. 16). So, how is the legal significance of
conduct captured? By interpreting it. In law, not only are legal
norms interpreted at the grammatical level (first dimension), but
also human conducts, including their intentionality, as well as va-
lues, contexts, and specific situations, which together encompass
complex legal meanings and realities (second dimension).

Hans Kelsen recognized the need to interpret human con-
duct in order to attribute legal meaning to it. What determines
whether a specific act is in accordance with or contrary to law
lies not in its factuality or intrinsic nature, but in its significan-
ce through a norm of the system. In this sense, the legal norm
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functions as a framework for explaining human conduct and as
the main parameter of legal interpretation (Kelsen, 2002, p. 17).
This framework for explaining the normative meaning of human
conduct implies an interpretative exercise, since the way to de-
termine whether an act has legal significance or not based on a
norm is done through an interpretation of both elements: the
conduct or fact given in reality, with all its circumstances, and
the legal norm as a linguistic entity and its possible meanings.

In sum, the legal significance of human conduct does not
depend on the nature of the act itself, but on the norm that in-
corporates it into the legal system. The same action, such as the
transfer of property or the use of force, may lack legal connota-
tion or be transformed into a lawful or unlawful act depending
on the applicable regulatory framework. Therefore, law does not
describe reality as a natural science would but rather structures
it through normative categories capable of giving meaning to
human acts. The norm functions as an instrument that delimits
the boundaries between what is legally relevant and irrelevant,
between what is permitted and prohibited, and between what is
valuable and what is not. In this sense, interpretation is not li-
mited to decoding words from a legal text, but is projected onto
concrete social conduct, attributing meanings beyond its empiri-
cal factuality and inserting it into a normative framework. IFrom
this we understand the inseparability between legal practice and
attribution of meaning, since without this process, conduct would
remain a bare fact, lacking relevance to the law.

This recognition of the interpretive dimension naturally
leads to the problem of indeterminacy. If all conduct obtains its
legal value through the norm, the question arises of how the li-
mits of that meaning are set when normative language is ambi-
guous or when several provisions can be applied to the same case.
The attribution of meaning is not always linear or univocal. This
opens up spaces of controlled discretion for the bodies charged
with applying the law. This tension marks the transition to the
next section, dedicated to normative indeterminacy, where we
will examine how Kelsen identifies the causes of this openness
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and how he understands that, despite it, the legal order retains its
character as a system.

IV. THE INDETERMINACY OF LAwW

When serving as a frame of reference, before establishing the legal
meaning, or lack thereof, of conducts occurring in social interac-
tion, it is necessary to determine the grammatical meaning of the
expression of the legal norm. If we speak of the need to determine
the meaning of norms, it is because they, in and of themselves, are
indeterminate, lacking a unique, universal, and/or predetermined
meaning. When trying to attribute meaning to a norm from its
grammatical expression, the applying body, who also acts as inter-
preter, encounters several problems, such as syntactical, semantic,
and pragmatic ones. Hans Kelsen acknowledges this and recogni-
zes the indeterminacy of law, attributing it to the very nature of
legal norms, namely their linguistic form (2002, p. 350).

Legal norms, from a linguistic perspective, are prescriptive
propositions aimed as a whole at influencing people’s conduct
within their social life, with the intention of directing it (Bobbio,
2007b, pp. 44-45). This is what Kelsen refers to when he states
that the causes of the indeterminacy of norms lie in their nature,
since a proposition is the set of words that configure a meaning,
not in isolation, but in their aggregate. Thus, one of the causes of
the indeterminacy of law occurs when one of the words, or group
of words comprising the norm, is ambiguous. The ambiguity of
language refers to the possibility of understanding a word, even
an action, in more than one possible way. Another cause of the
indeterminacy of law lies in the possibility of applying two con-
tradictory norms, whether totally or partially, and with simulta-
neous claims to validity. These are the causes of the so-called
unintentional indeterminacy of law, in which the body that crea-
ted the norms has no intention of generating normative conflicts
and/or polysemous expressions, consisting basically of technical
failures of said bodies (Lifante Vidal, 2018, pp. 82-83).
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In Pure Legal Theory, in addition to unintentional indetermi-
nacy, another type of indeterminacy of norms is also recognized:
intentional and rational (Nunez Vaquero, 2014, p. 426). Unlike
the first type, this type of indeterminacy is caused, even desired,
by the body that created the norm and is generally embodied in
norms of a general nature, the promulgation of which is carried
out under the assumption that the individual norm arising from
its application in court will continue the process of determining
the legal act and, therefore, the law itself (Kelsen, 2002, p. 350).
The basis of this indeterminacy lies in the inability of law, un-
derstood under the Kelsenian conception as a system of legal
norms regulating human conduct, to exhaust all the events of
social life that arise in reality, in which human conduct will be
susceptible to legal significance and considered valuable or not
for the law.

FIGURE 1. NORMATIVE INDETERMINACY
THAT MOTIVATES JUDICIAL INTERPRETATION

Normative
indeterminacy

Unintentionally Intentional

The jurist faces a

The jurist faces the discrepancy between The jurist faces two The jurist produces a
linguistic ambiguity linguistic expression norms that contradict norm through
of the norm and the will of the cach other interpretation
legislator

SOURCE: Prepared by the author based on Kelsen, 2002, p. 350.

In conclusion, indeterminacy, whether intentional or unin-
tentional, is always present in law, although never absolutely,
but rather partially and gradually. Its causes have been precisely
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pointed out by Alvaro Nufiez Vaquero on three fundamental le-
vels: “i) the possibility of attributing different meanings and the
absence of legal metacriteria for choosing between them; ii) the
possible contradiction between the will of the person who crea-
ted the text, and the objective will expressed in the text; iii. the
possible contradiction between norms” (2014, p. 427). These cir-
cumstances reveal that the norm does not offer a closed, univocal
meaning, but rather a framework within which possible alternati-
ves for its application must be chosen.

The inevitable presence of these causes should not be confu-
sed with an invitation to arbitrariness. Indeterminacy opens up
spaces for discretion, but always within a hierarchical framework
delimiting valid options. In Kelsen’s work, the judge or enforcing
body does not choose without restrictions; instead, they select
among the meanings contained in the higher norm. In this sense,
the difference between indeterminacy and arbitrariness is essen-
tial: the former describes the inevitable openness of normative
language and legislative design, while the latter would imply ac-
ting without any normative basis. Interpretation, therefore, does
not eliminate indeterminacy, but rather channels it toward nor-
matively justified solutions (Kelsen, 2002, p. 351).

The following examples clearly illustrate this point. When
two criminal provisions appear to be applicable to the same offen-
se with different penalties, the uncertainty arises from normative
contradiction. Or when a term such as “public order” is incor-
porated into a civil legislation without a precise definition, the
uncertainty appears in the form of linguistic ambiguity. In both
cases, legal practitioners must interpret to provide certainty to the
system, but they cannot do so without reference to the normati-
ve hierarchy of the legal order. The margin for decision exists,
although it is controlled by the superior validity of the norms that
set objective limits on the choice.

Thus, the indeterminacy of law does not invalidate Kelse-
nian positivism’s claim to certainty; instead, it explains why in-
terpretation becomes an indispensable practice for maintaining
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the system’s continuity. The general norm establishes an open
framework, and concrete application closes it in each decision.
This tension forms the bridge to the next section, which examines
how value judgments in the legal system more clearly express the

interaction between the normative dimension and social reality.

V. VALUE JUDGMENTS IN THE LEGAL SYSTEM

By determining the legal significance of a conduct based on a
norm, it is established whether that specific conduct is good or
not, whether it is valuable or not. That is, once the legal signifi-
cance of conduct is established considering one of the possible
meanings of the norm, it can be assessed as positive or negative.
Kelsen calls this judgment of the meaning of conduct a value jud-
gment, and its meaning, positive or negative, depends on the co-
rrespondence between the conduct and the content of the norm.
Therefore: “Conduct that corresponds to the norm has a positive
value; conduct that contradicts the norm has a negative value. The
norm considered objectively valid functions as a evaluative stan-
dard for factual conduct” (2002, p. 30). Regardless of the meaning
of the value of conduct, both are considered legal values, as they
are based on previously legally relevant conducts. Regarding value
judgment, we are faced with a central topic in Kelsen’s moral phi-
losophy, fundamental to the interpretation of law.”

These types of judgments about conduct considering norma-
tive content reveal the deontic nature of law. Empirical judgments,
in describing what is, are distinguished from value judgments, sin-
ce the latter describe what should be, specifically what should be in
light of what is considered valuable by law. “The actual conduct
referred to in the value judgment, which constitutes the object of
assessment, and which has a positive or negative value, is a real

2 For a deeper understanding of the role of value judgments in Kelsen’s
moral philosophy, see: Sendin Mateos, J. A. (2017). La filosofia moral de Hans Kel-
sen. Marcial Pons, pp. 143-266.
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fact existing in time and space, a part of reality. Only a real fact
can be judged, when compared to a standard, as valuable or wor-
thless... what is valued 1s reality” (Kelsen, 2002, p. 31).

However, not all reality 1s of interest to law, but only those
aspects of it with legal consequences established in the norms.
Value judgment refers to a purely legal assessment; therefore,
although any given fact can be the subject of judgment, only
those conducts that have been previously legally defined can be
categorized as positive or negative. Conduct without legal signi-
ficance, that is, conduct not previously contemplated in a norm,
cannot be the subject of value judgment, at least in administrati-
ve and judicial level.

Such conduct or fact could only be subject to value judgment
in the legislative body, with the precise intention of legislating it,
based on its being considered valuable in light of the constitu-
tional principles in force in a given legal system. An example of
this is the way in which aeronautical law was born: From a value
judgment regarding the previously unlegislated event in which
man managed to fly for the first time in a hot-air balloon over
the city of Paris. This human conduct was considered valuable
to the community because of its implications for the safety of
Parisian citizens, and it was decided to endow it with legal signifi-
cance through the creation of a specific norm, thereby endowing
it with legal value.

The example of acronautical law demonstrates how norms
established and applied based on value judgments are products of
human will (Kelsen, 2002, p. 31). Positive law, not having its ori-
gin in nature, is a cultural, dynamic, and spiritual product whose
origin lies in the will of its creator (Espinoza Gémez, 2005, p.
147). In this same sense, but from the Kelsenian perspective, the
person who creates and applies law through value judgments is a
human authority empowered to do so. “Hence, the norms esta-
blished by men... constitute only relative values” (Kelsen, 2002,
p- 31). These values, although relative, are legal, and are found in
both general and individual norms.
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This implies the recognition of different wills in each of the
different norms and, consequently, the configuration of different
values in the legal system. This situation can lead to normative
conflicts due to a clash of values, because when a conduct is es-
tablished as due, that is, when it is signified by a norm, the value
constituted through it does not exclude the possibility of the va-
lidity of another norm in which an opposite conduct is signified,
and, therefore, an opposite value (Kelsen, 2002, pp. 31-32). The
conflict as such is not the existence of opposing norms and values
within the same legal system, because as long as a norm is not
applied, it says nothing and therefore has no impact on reality; it
is merely a text on paper. The conflict is configured in its applica-
tion to specific situations, since two formally valid, contradictory
norms cannot be satisfied simultaneously in the same situation. In
these cases, the role of the judges and their interpretive power are
decisive, as they are the ones who decide the norm and, therefore,
the prevailing value in each specific situation.’

Another way of producing a multiplicity of values is the sub-
jectivity of judgments. Let me explain: for Kelsen, value judg-
ments can be objective or subjective, depending on the objects
involved. An objective judgment relates human conduct to a
specific legal norm, while a subjective judgment relates human
conduct to the desire or will of the person performing it (Rodri-
guez Manzanera, 2005, p. 620). Evidently, the author is more
interested in objective judgments because they relate the bemng of
actual conduct to the ought to be prescribed by law, establishing cer-
tain conducts as proper and positive. It could be said that objective
value judgments are judgments about the legality of conducts,
and subjective judgments are judgments about their moral va-
lue, each configuring general legal values and individual moral

3 In this regard, Carla Huerta recognizes the need to interpret law by

conceiving it as a system of legal norms at diverse levels, in which these are in-
terrelated, so that their meaning is systematically dependent. In this way, inter-
pretation plays a harmonizing and integrating role in the legal system: (Huerta,

2017, p. 176).
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values, respectively (Kelsen, 2002, pp. 33-34); (Sendin Mateos,
2019, pp. 221-222).

The multiplicity of moral values is linked to the individuality
of conduct; therefore, there can be as many values as there are
acts evaluated by the subjective judgments of each person. The-
se values are not always of interest to law, although the bodies
responsible for applying them maintain a constant dialogue with
them during the performance of their functions. In contrast, the
objective value judgment, central to the Kelsenian perspective,
constitutes a legal statement that expresses the relationship bet-
ween a conduct and a valid norm within the system, establishing
an ought to be and configuring the normative parameter of legal
assessment (Kelsen, 2002, pp.33-37).

Value judgments show that law is not limited to describing
conducts; they also assign each act a meaning within the norma-
tive order. This assessment transforms social facts into legal rea-
lities, since by integrating them into a framework of what should
be, it elevates them to the category of conducts relevant to the
system. In doing so, it confirms that interpretation not only con-
sists of unraveling the legal text, but also in determining the sco-
pe of these assessments, always within the limits of normative
validity. This tension between fact, norm, and assessment opens
the way to a decisive terrain: the way in which law, through its
bodies, transforms possibilities into binding decisions.

VI. FINAL REFLECTION

Hans Kelsen’s Pure Theory of Law reveals a structured normative
order whose meaning can only be fully grasped by examining the
conditions of its application. The concepts presented in this chap-
ter —the legal significance of human conduct, the indeterminacy
of law, and value judgments— demonstrate the relevance of inter-
pretation as an inevitable operation within the system. No norm
becomes effective without being projected onto a concrete fact,
so the legal meaning of conduct always depends on its incorpo-
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ration into the normative framework. Thus, a first conclusion is
established: interpretation is not an external addition, but a neces-
sary operation that transforms normative language into effective
regulation.

The idea that human conduct lacks intrinsic legal meaning
and acquires it only through norms leads to the recognition of
interpretation as a cornerstone of Kelsen’s vision. Law does not
merely describe natural facts; it organizes them through norma-
tive categories. The attribution of meaning to an action, such as
the transfer of property or the use of force, depends on its pla-
ce within the system. This perspective highlights the role of the
interpreter, whose task is to articulate the relationship between
norm and conduct, ensuring coherence in the legal system. Inter-
pretation thus appears as a condition for the law to function as a
technique of social regulation.

Normative indeterminacy further magnifies the importance
of interpretation. The language of regulations never exhaustively
exhausts the conditions for application. Ambiguities, contradic-
tions, or divergences between linguistic expression and legisla-
tive intent create spaces where adjudicating bodies must choose
among several alternatives. Such openness does not imply arbi-
trariness, since the hierarchical framework of the system imposes
limits on decisions. At this point, the permanent tension between
predictability and flexibility is evident, which is resolved through
the interpretative function.

Value judgments complete this picture. Once the significance
of the conduct is determined, its correspondence with the norm
is assessed as positive or negative. At this point, it becomes clear
that the law is not limited to describing but rather introduces nor-
mative criteria for evaluation. Conduct becomes valuable or irre-
levant according to its conformity with what is prescribed. This
evaluative dimension demonstrates that all interpretation involves,
in addition to a technical exercise, the adoption of a normative
position. Even when conceived as a formal system, law depends
on the interpreter’s capacity to connect facts and legal values.
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From this basis, interpretation cannot be reduced to a single,
objective method. Kelsen insists that the system opens several de-
cision-making possibilities, and no interpretive technique has the
power to exclude another. The choice between possible meanings
shifts from the strictly legal plane to the political realm, because
the general rule offers alternatives that the judge must specify in
the ruling. The political nature of this selection does not imply
arbitrariness, but rather the recognition that positive law operates
within a margin of inevitable indeterminacy.

This recognition introduces a direct link to democracy. If law
left open only one valid response, a univocal principle prevailing
over any other consideration would be established, closing off the
space for deliberation. The possibility of interpretation thus be-
comes a prerequisite for a democratic order, where judges and
courts discuss and decide in cases of ambiguity or the absence of
a norm. As Kelsen asserts, without deliberation there is no demo-
cracy (2024, p. 107). Thus, the openness of the normative system
strengthens the legitimacy of law and ensures that the judicial
function is not limited to blind formalism but rather is linked to
the dynamics of a pluralistic society.

In this way, the three concepts analyzed converge on a single
core: interpretation in Kelsen’s thought. The legal significance
of conduct, normative indeterminacy, and value judgments are
not isolated topics, but rather pieces of a mechanism that paves
the way for understanding the judicial function. In jurisdictional
application, we clearly observe how the judge transforms gene-
ral norms into individual decisions, selects meanings, and defines
conflicting values. The final reflection invites us to consider inter-
pretation as a bridge between system and practice, and it finds its
most complex expression in the judicial function. The following
chapter will precisely explore this dimension, showing how ju-
risdiction becomes a privileged setting for verifying the creative
force of law.
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CHAPTER FOUR

THE JUDICIAL FUNCTION IN HANS KELSEN:
CREATION AND DISCRETION

I. INTRODUCTION: THE JUDICIAL FUNCTION
IN HANS KELSEN VERSUS CLASSICAL POSITIVISM
AND THE LEGAL ARGUMENTATION THEORIES

The examination of interpretation in Kelsen’s work in the previous
chapter now allows us to delve into a central aspect of his theory:
the judicial function. In recent decades, the author’s thinking on
this subject has received little attention, both from his critics and
from the disseminators of his theory; something surprising given
the abundant literature on the judicial function, methods of inter-
pretation, and theories of judicial argumentation.

Among the reasons for this lack of interest is Kelsen’s clash
with traditional positions of legal positivism. These strands of
positivism, analyzed in chapter two, assigned an insignificant role
to judicial interpretation and, in general, to the judicial function.
Indeed, the positivism of the late 18th and early 19th centuries
coincided with the period of codification and the prevailing view
regarding the judicial function, which limited it to the benefit of
the legislator. This was initially proposed by Montesquicu in 7#e
Spirit of the Laws, for whom “...the judges of the nation are, as
far as we know, nothing but the mouth through which the law
speaks, inanimate beings who can moderate neither its force nor
its rigor” (1906, p. 237). Thus, the judicial function assumed a
merely declarative role as a guarantee of certainty and predicta-
bility (Bobbio, 1993, pp. 92-94).

69
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As we have previously explained, in England the legal po-
sitivists Bentham and Austin also distrusted judicial discretion,
although in a different context. Bentham criticized the common
law due to its unwritten nature and the wide margin of retroac-
tivity for judges’ decisions. Austin, for his part, pointed out the
dispersion and incoherence of judicial law, its lesser accessibility
compared to statutory law, and the difficulties in extracting a ge-
neral rule from a ruling. Overall, these criticisms reinforced the
idea that the judicial function should remain subordinate to the
legislator, as otherwise legal certainty would be jeopardized.

If we add to these positions the onslaught of natural law, neo-
natural law, realist and argumentation theories, we understand
the little attention received by the judicial function proposed by
Kelsen. After the Second World War, these approaches insisted
on expanding the interpretive work of judges to incorporate mo-
ral or political principles into positive law. For example, for Ro-
nald Dworkin the positivist model was incapable of accounting
for the complexity of law and, to test the positivist theses, he put
the problem of the judicial function on the table. While positivists
such as Kelsen and Hart upheld the possibility of judicial discre-
tion and interpretation (within the system of rules) when there
1s no rule applicable to the specific case, Dworkin proposed the
identification of meta-legal principles for the resolution of such
cases (Hart, 1998, p. 332).

Dworkin attacked the theory of the discretionary function of
judges by enunciating the thesis of the “correct answer”, which
is found in the identification of legal principles to resolve diffi-
cult cases. He even proposed the metaphor of Judge Hercules,
capable of finding those moral principles and values necessary
to properly integrate the law, a metaphor clearly influenced by
Plato, which appeals to the wise ruler to find the correct answer
in the government of the polzs. Dworkin also criticized the con-
ception of law as a system or set of norms, as positivists claim; in
his opinion, this view ignores that, alongside norms, there are po-
litical principles and guidelines identifiable by their content and
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argumentative force as part of the law (1977, pp. 827, 43-60;
2014, p. 591).

Since the 1970s, these critiques gained ground and even went
so far as to declare the end of legal positivism." The consequence
was a narrative centered on political and moral principles, which
relegated the contributions of legal positivism and led to the poli-
ticization of law in several democracies. In this context, Kelsen’s
work was dismissed as excessively formalist, despite containing
useful tools for understanding the jurisdictional function within a
normative framework.

Thus, when reviewing Kelsen’s most iconic work, it is evi-
dent that the judicial function does not appear as an independent
treatise, but rather as part of a general framework. Pure Theory
of Law devotes a specific segment to this topic, in the chapter on
the hierarchical construction of the law, where it addresses issues
such as the constitutive nature of the judgment, its connection
with general norms, the discussion surrounding gaps in the legal
system, and the power of courts to generate norms of general
scope. This is a relevant, albeit limited, treatment that must be
understood in dialogue with other sections of the work where the
author alludes to the judicial function. Precisely for this reason,
there is a need to reconstruct and articulate these ideas within a
unified framework, so that the reader has an integrated and syste-

matic view of Kelsen’s conception of the judicial function.

I1. THE JUDICIAL FUNCTION
AS A PRODUCER OF LEGAL NORMS

The examination carried out in chapters one and two allowed
us to observe how the judicial function was relegated for a long

I An example of this position can be found in Atienza, M., & Ruiz Manero,

J. (2007). Dejemos atras el positivismo juridico. Isonomia. Revista de Teoria y Filo-
softa del Derecho, (27), pp. 7-28. Disponible en: https://isonomia.itam.mx/index.
php/revista-cientifica/article/view/ 384 (last consulted September 18, 2025).
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time to a marginal role within classical legal theories, until it was
reduced to a declarative role without creative capacity. In con-
trast, the work of the Viennese jurist offers a different framework,
where the jurisdiction is an active part of the dynamic process of
legal production. This conception is decisive in the construction
of a model where judges do not function solely as enforcers of ge-
neral norms, but also as producers of individual norms endowed
with full legal validity. In this sense, Kelsen’s analysis of the judi-
cial function becomes a pillar of his normative theory, as it allows
us to understand how judicial interpretation and decision are in-
tegrated into the legal system as acts of normative creation.

From his early writings, such as the Grundriss einer allgemeinen
Theorie des Staates, Kelsen placed the functions of the state as es-
sential to the creation of the state order and the self-production
of the legal order. Following the traditional theory of the unitary
conception of the state’s power, he divided the state powers into
three: the legislative, the executive, and the judicial, correspon-
ding to the three fundamental functions of the state. These three are
interrelated and produce the state’s legal system and the dynamic
theory of law.

Now, since every function of the State is a function of Law,
the theory of the functions of the State must conceive Law in
its functioning, that is, from the perspective of the legal dynamics.
Therefore, the function of the State is a _function creator of Law; it
is the graduated (or staggered) and successive process of establis-
hing the norms. If we take into account that the #ree traditional
functions of the State can be reduced in principle to two, bringing
together Jurisdiction and Administration within the broad concept
of execution of laws , we can affirm that the contrast between
creation and application of the Law , commonly expressed in the
opposition between legislation and execution, between legis latio
and legis executio, 1s by no means rigid and absolute, but only very
relative; because it merely means the relationship between two
successive stages of the process of producing Law.’

2 It seems there is not an English translation of Grundriss einer allgemeinen
Theorie des Staates. Into Spanish it was translated by Recasens and Azcarate. See
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This conception of law as a self-producing entity, in whose
productive process the function of applying norms performed by
the courts is included, was later developed and specified by Kel-
sen in his Pure Theory of Law. An essential characteristic of law is
to regulate its own production, and in this task, judges and courts
play a role of utmost significance by issuing judgments and indi-
vidualizing the norm. Normative self-production is the essential
sign of law’s autonomy vis-a-vis other social science disciplines;
in particular, it distinguishes it from political theory and schools
of natural law.

Normative self-production occurs in different ways: when a
norm prescribes the procedure through which another norm is
produced, as occurs with the law-making process established in
the Constitution, it is the most obvious of all. According to the
dynamic nature of law, a norm is valid to the extent that its pro-
duction process adheres to that established by another norm of a
higher nature, recalling the vision of law as a system of staggered
legal norms. The relationship between the norm that instructs
how to create another is aptly represented by the “spatial image”
of supra- and subordination. Thus, the regulating norm is the su-
perior norm, and the created norm is the lower-level one.

In this sense, Kelsen points out that the legal system is a tiered
system, that is, composed of norms at different levels and never
of norms established at the same hierarchical level, as the school of
legal concepts maintained. Thus, the validity of a norm rests on
another higher norm that creates it, and this in turn on another
higher norm. Within this tiered system of norms are the consti-
tution, then the laws issued by legislative bodies, and finally, the
rulings issued by judges, whose validity rests on the law applied by
the judge to resolve a specific case (Kelsen, 2002, p. 232).

However, the creation of general and individual norms pro-
duced by the Constitution implies the determination of the State

Kelsen, H. (1934). Compendio de la teoria general del Estado (L. Recasens Siches & J.
de Azcarate, Trans.). Bosch-Casa Editorial, pp. 189-190.
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bodies empowered to issue those norms. It is the Coonstitution that
empowers the courts and judges to apply the general laws issued
by the legislative body; even in common law systems, the Consti-
tution itself grants this power to the courts (Kelsen, 2002, p. 232).

Thus, the constitutions of modern states establish legislati-
ve bodies specialized in creating general norms applicable to the
courts and administrative bodies; for this study, we are interested
only in the courts, that is, those charged with the jurisdictional
function. However, the articulation of these three levels (consti-
tuent power, legislative power, and courts) is not always necessary.
Occasionally, the constitution omits the legislature and the law,
empowering the courts directly to produce the norms they will
apply in specific cases (Kelsen, 2002, p. 235).

By asserting that the courts produce law, Kelsen opposed the
German Historical School, led by Savigny. As previously explai-
ned, this school held that law was created and validated by the
spirit of the people and not by legislation or custom; consequently,
its roots were deeply rooted in the identity of the German people.
Kelsen also opposed the sociological theory of French law, which
replaced the notion of the people with that of social solidarity.
For Kelsen, both the German Historical School and the French
sociological school were based on pre-existing rights, not establis-
hed by legislation or customary law, and were therefore variants
of the doctrine of natural law, whose dualism resides in the exis-
tence of a law prior to state production, and another produced by
human beings through the state. In contrast, the law created by po-
sitive law 1s solely a human creation and is reflected in legislation
and custom (2002, p. 238).

The first task of the court is to determine whether the cus-
tomary or statutory rule is produced in accordance with the pro-
cedures of the Constitution. However, the relationship of the
courts as those charged with the application of customary law
is not entirely different from the application of statutory law. In-
deed, comparatively, the court charged with the application of
customary law must clearly establish whether custom produced
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a customary rule, just as the court charged with the application
of a rule produced by legislation must ascertain the validity and
follow-through of the production process of the legislative rule to
be applied (Kelsen, 2002, p. 232).

However, rules established by legislation or customary law
must be applied by competent courts. Consequently, these enfor-
cement bodies must be empowered by the legal system; in other
words, the legal system must specify under what circumstances a
particular person acts as a judge or a group of persons as a court,
as well as the procedures by which general rules will be applied
(Kelsen, 2002, p. 240).

The application of a rule to a specific case through a judg-
ment involves the production of an individual legal rule. Someti-
mes, the general rule stipulates or determines how the particular
rule produced by the court or judge should be concretized or
individualized; however, on other occasions, it does not specify
this, and it is up to the judicial body to perform an interpretation.
Thus, in Kelsen’s opinion, general rules addressed to judicial bo-
dies have a dual effect:

a) Determine the conditions under which these bodies are
competent, and

b) Specify the content of the rules produced in the resolu-
tions and sentences of the judges (2002, p. 240).

According to Kelsen, these two functions correspond to the
two main types of legal norms existing in the legal framework:
formal or procedural norms and substantive or fundamental
norms. Formal law refers to all norms regulating the organiza-
tion and conduct of the courts, such as codes of civil or criminal
procedure; while substantive law determines the material content
of judicial acts, resolutions, and judgments, as is the case with
any of the main legal disciplines. For a judge’s judgment to be va-
lid, it must adhere to both procedural and substantive law, since
both normative systems are intrinsically related, and the validity
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of the individual norm produced by the judicial body depends
on their compliance (Kelsen, 2002, p. 241). As noted in previous
paragraphs, the general norms produced in accordance with the
Constitution not only specify the procedure and jurisdiction of
the judicial body but frequently also the material content of the
judgments as individual norms. This is particularly true in cri-
minal law, where the discretion and free judgment of criminal
judges in issuing their sentences is reduced (Kelsen, 2002, p. 242).

This self-restraint of criminal judges, postulated by Kelsen,
is inherited from the Enlightenment tradition of Becaria’s crimi-
nal law and has been attacked in recent decades by the anti-En-
lightenment theory of the criminal law of the enemy. According
to the argument of Jakobs, one of its main theorists, the criminal
law of the enemy does not punish an illicit act sanctioned by
criminal laws but rather the potential risk of an individual who
is allegedly dangerous to society due to his repeated behavior.
In other words, the essentialist theory of the person as enemy
obliges the State to impose an anticipated sentence qualified as a
security measure to prevent future criminal acts. While classical
criminal law punished a past act considered a crime, in contrast,
the criminal law of the enemy combats future dangers and at-
tempts to eliminate the danger by bringing forward punishability
and directing the sentence to future events, and not to the sanc-
tioning of past acts (Jakobs and Cancio Melia, 2003, pp. 23, 32,
33, 38 and 40).

Kelsen’s position on the judicial function reaffirms the idea
of a law in permanent normative construction, where each judg-
ment is integrated into the system as a creative act with full legal
validity. By placing judicial production within the same creative
dynamic characteristic of other state bodies, Kelsen breaks with
the classic and reductionist view of the judge as a mere enfor-
cer of the law. This conception opens the door to the analysis
of jurisdictional decisions not only as individual acts, but also as
sources through which the process of normative self-production
1s completed. The following section is precisely focused on this
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point, aimed at examining how judicial decisions are inserted
into the system of rules and become an essential part of the po-
sitive legal framework.

III. THE JUDICIAL FUNCTION AS NORMATIVE
SELF-PRODUCTION AND THE SYSTEM
OF RULES AS A FRAME OF REFERENCE

As previously stated, one of Kelsen’s main contributions to the stu-
dy of judicial decisions is to consider them as sources of law. In this
sense, their role is not only as measures for the simple application
of current law; just as the school of classical positivism considered
it. For Kelsen, legislation and custom are considered the traditio-
nal sources of law, the essential sources, so to speak. However, in
his opinion, the individual legal norms contained in judgments are
also sources and form part of positive and current law. As sources
of law, they constitute the next lower level of the general norms
on the basis of which they were produced (Kelsen, 2002, p. 243).

In this sense, the Constitution is the source of the general le-
gal norms produced by the state apparatus; in turn, the general
legal norm is the source of the judgment issued by a court or jud-
ge and constitutes an individual norm; finally, the judgment must
be considered the source of the obligations and rights stipulated
between the litigating parties and the authorizations granted to
the authority for the execution of the judgment. All these sour-
ces are the only ones relevant to the jurist. It should be kept in
mind that the term “sources of law” also refers to non-positive
legal sources such as any type of representation influential in the
creation of law, such as moral and political principles, social facts,
legal theories, and doctrine which are irrelevant to Law. While
positive legal sources are binding, the rest are not unless a positive
law rule grants them that status (Kelsen, 2002, p. 243).

When postulating the State as the producer of positive law,
it is very important to keep in mind that a norm belongs to a
specific legal community because it was produced in accordance
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with the procedures and guidelines dictated by a norm of that
same legal order, by the Constitution, and, ultimately, based on
the determinations of the basic founding norm of a given state
legal order. Essential to Kelsen’s considerations is the assumption
that the application of law is, at the same time, the production
of law. Unlike traditional theory, there is no opposition between
legal application and production: “It is erroneous to distinguish
between acts of production and acts of application of law... every
legal act is simultaneously the application of a higher norm and
the production, determined by it, of a lower norm” (Kelsen,
2002, p. 244).

In the ideal Plato’s state, judges can resolve all cases at their
own discretion, without being limited by a general norm and gui-
ded solely by the idea of good and divine justice (Plato, 2020,
pp- 332-342; 1999, pp. 201-204). This is not the case in Kelsen’s
state design, where, on the one hand, jurisdictional decisions are
based on a higher norm that determines both the jurisdictional
body empowered to issue it and the procedure to be followed in
its application; and, on the other hand, in some cases, it also de-
termines the content of the norm.

However, in many other cases, only the clarification of the
jurisdictional body and the procedure is required, without saying
much or nothing about the content of the decision; in this case,
the court or judge will be responsible for establishing that mate-
rial content. If the material content of decisions and judgments
is not determined, the jurisdictional bodies are prevented from
acting freely or resorting to political and moral principles to pro-
vide content for their decisions and must submit to the system of
rules from which they derive their powers and the procedures for
their action. This is because, ultimately, their decision will always
be the result of the application of a general rule that determined
the conditions under which they ruled (Kelsen, 2002, p. 245).

This is the role played by the court ruling, an act inherent to
the jurisdictional function. This function in no way has a merely
declarative character (as the word “jurisdiction” seems to imply
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and as current theory assumes) as if the Law were already con-
cluded in the law, that is, in the general norm, and should only
be expressed or found in the act of the court. This is not the case,
rather, the function called jurisdiction is absolutely constitutive
of Law, it is productive of Law in the proper sense of the word.
Tor the singular determination of a concrete factual situation, to
which a specific legal consequence must be linked, and the par-
ticular linking of this consequence to that situation, constitutes a
form of creation of Law, which is verified in the judicial sentence;
and only through it can it be carried out. That is why the judicial
sentence is an individual legal norm; it is the individualization or
concretization of the general or abstract norm; it is, in short, the
continuation of the producer and determining process of Law
that goes from the general to the particular. The lack of clarity of
this Kelsenian postulate came from the prejudice of reducing law
to the general norm, in other words, of the erroneous identifica-
tion between Law and law.

Kelsen’s conception of the dynamics of law, the judicial de-
cision, although in an intermediate zone, is located almost at
the end of the process of legal production, which begins with the
Constitution. It is then followed by the issuance of a general norm
resulting from legislation or custom, and these then lead us to the
judicial judgment or resolution. Thus, the production of legal judg-
ments by the courts involves an act of individualization and de-
termination of law in an uninterrupted and staggered manner, as
shown in figure 2.
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FIGURE 2: THE DYNAMICS OF LAW
AND THE TIERED ORDER
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SOURCE: Prepared by the author based on Kelsen, 2002, p. 246.

As can be seen in figure 3, the judgment is not yet at the base
of the scale of legal norms; after these are still the acts of exe-
cution or sanctions produced by the same judgments or judicial
resolutions.

To apply the general rule, the court must determine whether
the case under review meets the abstract conditions established
in the general rule to identify the specific sanctioning consequen-
ce provided for therein. This requires two steps: first, determining
whether a valid general rule exists, and second, linking the fact to
a specific sanction. As shown in figure 3, the court must answer a
question of fact (quaestio factz) and a question regarding the exis-
tence of the right (quaestio turis). Once these two checks have been
made, the body can now specifically order the sanction establis-
hed wn the abstract by the rule, as explained in the following figure.
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FIGURE 3: CONDITIONS OF THE JURISDICTIONAL ACT
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SOURCE: Prepared by the author based on Kelsen, 2002, pp. 246-247.

In other words, a court ruling lacks a merely declarative na-
ture, as most people and even many jurists assume. The function
of the judicial body is not merely to discover and reformulate the
law established by the legislative assembly, as something conclu-
ded, fixed, and closed to any process of normative production.
On the contrary, as illustrated in figure 4, jurisdiction has a dual
function: first, it is declaratory when it discovers and formulates
the law applicable to the specific case; and second, it is constituti-
ve and produces individualized and concrete norms.
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FIGURE 4: THE DUAL FUNCTION OF THE COURT
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SOURCE: Prepared by the author based on Kelsen, 2002, p. 247.

Regarding its first function, when the court must apply to
a specific case rules generally recognized as valid in a legal sys-
tem, it must determine whether the applicable rule was issued by
the constitutionally empowered body and in accordance with the
constitutionally recognized procedure, whether by legislative or
customary means. Thus, the first question a jurist must ask when
resolving a specific case is to determine which body is compe-
tent to determine the application of a rule and, secondly, what
procedure 1s provided by the legal system for applying that rule
(Kelsen, 2002, pp. 247-248). These two questions posed by the

jurisdiction are illustrated in figure 5.
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FIGURE 5: THE JUDGE’S DOUBLE QUESTION
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SOURCE: Prepared by the author based on Kelsen, 2002, p. 248.

Thus, the Kelsenian conception allows us to understand the
judgment not only as the outcome of a dispute, but as a cons-
tituent part of the normative machinery. By recognizing it as a
source of law, the reductionist view of classical tradition is over-
come and its role in the continuity of the staggered process of de-
termining law and legal production is affirmed. This perspective
grants the judicial body an active role in the dynamics of the legal
system, without exceeding the limits of the system of rules that
empowers it. From here, the ground is prepared to address an im-
mediate consequence of this production: the coercive nature that
every norm acquires when it becomes an individualized mandate
through a judicial decision, a decisive aspect in the structure and
validity of positive law.

IV. THE COERCIVE NATURE OF THE LAW
BY JUDICIAL ORDER

The recognition of the judgment as a source of law within the
normative framework, explained in the previous section, naturally
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leads to the question of its binding force. It is not enough to affirm
the creative function of jurisdiction without examining how this
creation becomes effective within the legal system. For Kelsen, the
validity of an individual norm is related not only to its insertion
into the normative hierarchy, but also to its coercive nature, an
essential element in defining law as a specific order compared to
other systems of social regulation.

The fact that a constitutional norm is not clearly a coercive
act, as it is a general norm located at the highest level of the le-
gal system, does not imply that the norms of constitutional law
lack that character, and in Kelsen’s opinion, this is not sufficient
reason to reject the definition of law as a coercive order, as some
classical constitutionalists assume. Precisely the verification ca-
rried out by the judicial body regarding the validity and constitu-
tionality of the norm to be applied to a specific case makes that
norm obligatory, and this is where its coercive character lies. In
other words, the coercive character derives from the determina-
tion of the constitutional validity of the norm. The verification
in the judicial ruling that the norm was produced constitutionally
makes that norm obligatory and applicable to the specific case, a
situation that did not exist before the declaration.

Thus, the acts of enforcement of the norm and the specific
sanction possess a constitutive and coercive character at the same
time. Indeed, the specific norm, by establishing a specific sanc-
tion against a specific person, is created by the judgment and was
invalid before its issuance by the judicial body. This method of
producing norms overcomes the persistent prejudice held by ju-
rists of considering law only as composed of general norms and
ignoring judgments as individual legal norms that provide conti-
nuity to the process of creating law and define its coercive nature
(Kelsen, 2002, p. 248).

Notwithstanding the constitutive nature of the individualized
rule in the judgment, when the parties to the trial consider the
determination contained in the judgment to be incorrect, they
may object to it in a higher court and, once this controversy is re-



BETWEEN APPLICATION AND CREATION. KELSEN’S.... 85

solved, the judgment will acquire the nature of 7es judicata and an
objective meaning for the litigating parties, concluding the pro-
cess of creating a new legal rule (Kelsen, 2002, p. 249).

In this way, the coercive aspect of the judgment cannot be un-
derstood as incidental, but rather as a constitutive condition of its
legal existence. The judicial decision individualizes the sanction
and makes a previously latent provision mandatory, granting the
law its ability to impose itself on social life. With this approach,
Kelsen distances himself from both classical formalism and mora-
lizing views, emphasizing that coercion arises from the normative
process itself. This perspective opens the way to the analysis of the
tollowing problem: the scope of judicial discretion in the absence
of general norms and the way in which the jurisdiction responds
by creating law in cases where the legislator remains silent.

V. NORMATIVE PRODUCTION IN THE ABSENCE
OrF NORMS AND RANGE OF JUDICIAL DISCRETION

Although the production of positive law by the jurisdictional bodies
is evident when the court or judge admits the claim or complaint
and issues a ruling on its merits, it is not so when they reject the
admission, acquitting the accused ipso_facto; however, such an act
by the judge also creates positive law. Indeed, the judgment produ-
ced by applying the valid legal order has constitutive effects, and
it also has them when the jurisdiction rejects the claim or acquits
the accused because it considers that there is no valid general rule
linking a sanction to the conduct of the defendant or accused in a
criminal case. Thus, the legal order regulates human conduct not
only when it mandates a certain behavior, making it obligatory,
but also negatively when it permits a conduct by not prohibiting
it. Both cases are acts constituting law, because what is not legally
prohibited is legally permitted. By rejecting the claim or acquitting
the accused, the court applies the legal order, allowing the defendant
or accused to engage in the conduct that produced the judgment
in the claim or complaint which lacks a rule (Kelsen, 2002, p. 252).
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It 1s also possible for the legal system to authorize the court to
issue a rule when there is no general legal rule imposing a specific
obligation on the defendant or accused. Thus, judges have three
different avenues for producing law, as illustrated in figure 6.

FIGURE 6: THE DIFFERENT FORMS OF NORMATIVE
PRODUCTION OF THE JURISDICTION

An individual norm is produced by

Judge issues sentence X . .
condemning and imposing a duty or a sanction

Judge rejects claim, complaint An individual rule is produced by tpso facto
or lawsuit acquitting the accused
Judge rules without a rule for A rule is produced through the interpretive
the specific case and discretionary function of the judge or court

SOURCE: Prepared by the author based on Kelsem, 2002, pp. 248-249.

In the latter case, the court is empowered to develop an in-
dividual legal rule for the specific case in dispute, the content of
which is not predetermined by a general rule produced by legisla-
tion or custom. It may also happen that the court does not apply
the legal rule it considers unjust, invalid, or unconstitutional and,
instead, applies one that empowers it to create substantive or fun-
damental law (Kelsen, 2002, p. 253).

Although some jurists claim that the judicial body acts simi-
larly to the legislature, this comparison is not accurate, since le-
gislation produces general legal norms, while the judicial body is
only authorized to produce individual norms valid for the specific
cases in question. Furthermore, it must be considered that the ju-
dicial body’s discretion is less than that of the legislature, whose
discretion is barely limited by the broad powers granted by the
Constitution to produce general norms (Kelsen, 2002, p. 253).



BETWEEN APPLICATION AND CREATION. KELSEN’S.... 87

Even when the content of the individual legal norm produced
by the court is delimited by a general rule, a certain amount of dis-
cretion must be provided for by the judge or court in the law-ma-
king function. This is because it is impossible for the general rule
to foresee all the factual circumstances of specific cases. Indeed,
the general rule is merely a frame of reference within which the
individual norm produced by the court must be produced within
this narrow or broad framework. For example, in rules regarding
moral liability, it is impossible to foresee all possible damages and
the amounts of compensation, which the judge determines by
considering the entire context of the affected person, social, and
economic. The scope for discretion is very broad when the gene-
ral rule only authorizes the production of individual legal norms
without predetermining their content, as in the example of moral
damages and their compensation; in contrast, it is narrow when
it leaves little room for judicial discretion, as should be the case in
criminal matters (Kelsen, 2002, pp. 253-254).

It should be noted that when no general rule establishes the
content of the individual rule to be issued by the court, this in-
dividual rule has retroactive force. The same occurs when the
judge or court applies to the case under consideration an indi-
vidual rule created by them, which content was not defined by
any general legal rule. Indeed, when the individual rule links a
sanctioning consequence to conduct, at the time it occurred, it
did not constitute any unlawfulness, and it becomes unlawful pre-
cisely through the individual rule established in the court ruling
(Kelsen, 2002, p. 254).

Now, the act of creating individual rules by the judge or court
in the absence of a rule for the specific case prevents the emer-
gence of what traditional theory calls gaps in the law. Indeed, the
legal system is always applied by a jurisdictional body to resolve
any specific case, even if that legal system does not have a gene-
ral rule to regulate the conduct of the defendant or accused; in
other words, when it does not impose a specific obligation that
the plaintiff or public prosecutor points out as unfulfilled. This
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1s because such conduct is negatively regulated; that is, since it is
not legally prohibited, it is consequently permitted by the legal
system, which prevents the existence of the alleged gaps in the
law (Kelsen, 2002, p. 254).

According to the traditional school of thought that postulates
gaps in the law, valid law lacks a specific rule to resolve a specific
case, and the court resolves by filling the gap by producing an in-
dividual rule. The essential argument of the classical school lies
in the observation that the application of valid law is logically
impossible, given the absence of a major necessary premise, that
is, the existence of a general legal rule. Kelsen points out that
this theory is erroneous because when the legal system does not
impose obligations on an individual, their behavior is permitted.
For Kelsen, “the application of the valid legal order is not logi-
cally impossible” because while there is no such rule as a kind of
major premise, in contrast, the application of the legal order as a
system 1s possible because it possesses an internal logic; in other
words, the logical application of the law is not excluded. Those
who postulate the existence of gaps in the law actually do so to
create a rule located outside the legal order and the system of
rules, and they obey political and moral reasons (Kelsen, 2002,
pp- 255-256).

Kelsen’s denial of gaps in the law reveals the internal consis-
tency of the legal system, capable of always offering a normative
response without needing to resort to external moral or political
criteria. In this view, even the absence of an express obligation is
transformed into authorization, which reaffirms the self-sufhicien-
cy of positive law. Thus, judicial discretion does not represent an
uncontrolled void, but rather a power limited by the institutio-
nal framework that delimits both the bodies and the procedures.
The conclusion is clear: in Kelsenian theory, jurisdiction never
operates in a space devoid of rules, but within a dynamic struc-
ture where each decision produces law and preserves the validity
of the system. Against this background, the following problem
becomes better understood: how the courts, in addition to pro-
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ducing individual norms, can generate provisions with general
implications, an aspect that opens the door to the analysis of the
following topic.

VI. THE PRODUCTION OF GENERAL
RULES BY JUDICIAL BODIES

The preliminary examination of normative production in the face
of judicial silence and judicial discretion allows us to take a further
step toward a broader dimension of the courts’ work. It is not only
a matter of resolving specific cases through individual rules, but
also of recognizing that, under certain conditions, judicial bodies
generate provisions with general scope. This transition opens the
discussion of precedents as a manifestation of the judicial function
in its creative aspect, where an isolated decision becomes a rule
with expansive force for similar cases.

Judicial bodies, especially courts of last resort, in addition
to the specific and individualized rules issued when resolving
specific cases, can also produce general rules, which occurs, for
example, when they issue so-called precedents. A precedent arises
when the solution provided by the judicial body for a specific case
1s applicable to similar cases, producing substantive or fundamen-
tal law. It must always be kept in mind that precedents are only
binding on similar cases, and consequently, determining whether
the cases are similar takes on paramount and decisive importan-
ce. Here, one could criticize Kelsen by pointing out that no case
is exactly the same as another; however, Kelsen himself recogni-
zes that cases are never exactly the same in all respects. Conse-
quently, the equality of cases that interests us for the production
of precedent consists of their “agreement with respect to certain
essential points”. The question of what these essential elements
are can only be answered based on the general rule itself, created
as a precedent, since there are the facts on which the judicial de-
cision was made, that is, their equality or similarity with the facts
referred to and the reasoning provided by the jurisdiction, which
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will make the precedent applicable to other cases (Kelsen, 2002,
p- 259).

In Kelsen’s view, when courts produce general norms through
precedents, they begin to compete with the legislative body, and
this situation can give rise to two basic types of legal systems. In
the first type, the production of legal norms is entirely concen-
trated in the legislative body, which is the only body empowered
to produce them; here, the courts can only apply general norms to
specific cases previously determined by the legislature. These
centralized models are inflexible in the face of changing social
circumstances that judges and courts must face. In addition, in
democratic systems, broad legislative consensus is required to
amend or enact laws. However, these legal systems offer the ad-
vantage of legal certainty, where the decisions of judicial bodies
are to a certain extent predictable, and the expectations of the li-
tigants are relatively guided as to the fate of their claims (Kelsen,
2002, pp. 259-260).

The opposite of this system is one in which the legislative
act i3 decentralized and, consequently, judges and courts must
rule according to their free interpretation. This system is justified
by the thesis that no case is entirely similar to another and that
the application of general rules that predetermine the content of
judicial decisions will produce unsatisfactory results due to the
unrestricted adherence of the judicial bodies to these rules. A
radical decentralization of normative production, even if flexi-
ble, lacks legal certainty. Consequently, in this system, the parties
subject to a trial cannot in any way predict the outcome of the
judicial decisions in which they are involved, nor can they know
what is prohibited and what is permitted and will only experience
the consequences of the judicial decision. Typically, this system
is based on the demand for greater flexibility in the name of a
presupposed justice which can be extremely difficult to define;
this is a way of expressing the school of free interpretation of law
initiated by Plato (Kelsen, 2002, p. 260).

For Kelsen, a variant of the school of free interpretation of
law 1s found in realist theories, which postulate that since cases
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are distinct from one another, a ruling cannot be based on a ge-
neral legal norm produced externally by the legislative body, but
rather on a norm centered on the “reality” of the specific case
itself. Here, just law is associated with social reality and can only
be found through a careful examination of society and never in
general, abstract state legislation (Kelsen, 2002, pp. 260-261).

Kelsen considers common law to be a separate system, whe-
re general rules are not primarily produced by the legislative
body but rather come from custom and are applied by the courts.
This system is especially favorable to a judicial system that works
by precedent and is characteristic of Anglo-American models.
However, the theory emanating from common law when it main-
tains that only the courts produce law, it is as “unilateral” as the
European statutory law systems where it is considered that the judi-
cial bodies do not produce any law, and only apply a law previously
created by the legislative assembly. While continental law mainta-
ins that there are only general rules, the common law system only
recognizes individual norms. For Kelsen, the truth “lies halfway”.
Indeed, judicial bodies do produce law, generally in the form of
individual norms, and, exceptionally, they have a general charac-
ter through the issuance of precedents.
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FIGURE 7: NORMATIVE PRODUCTION SYSTEMS
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SOURCE: Prepared by the author based on Kelsen, 2002, p. 260.

The study of the production of general rules by the courts
shows Kelsen’s balanced position in relation to the extreme con-
ceptions of continental law and common law. Far from reducing
the jurisdictional function to the simple application of general
rules or absolutizing it as the sole source of law, his approach re-
cognizes in judgments an intermediate space for the creation of
regulations with both individual and general effects. This pers-
pective allows us to assess the role of jurisdiction within a tiered
legal order and, at the same time, directs reflection toward the
ultimate meaning of the judicial function in Kelsenian theory, an
issue that requires a broader and more critical look in the final
section of the chapter.

VII. FINAL REFLECTION

Areview of the various sections shows how jurisdiction, in Kelsen’s
view of judicial function, does not occupy a secondary place within
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the system; on the contrary, it intervenes in the production of law
through decisions with normative effects. Rather than being redu-
ced to a voice reproducing the legislator’s will, the judge becomes
a decisive actor within the dynamics of the legal system, without
breaking with the hierarchical structure that guarantees coherence
and validity.

An analysis of the judicial function as a creator of indivi-
dual norms and even general norms through precedents re-
veals the ongoing tension between predictability and flexibility.
Kelsen’s conception does not ignore the value of legal certainty,
but neither does it deny the need for spaces of regulated discre-
tion. The judicial ruling expresses this dual condition: on the one
hand, it maintains continuity with higher norms; on the other, it
introduces unique determinations to respond to the demands of
cach case. This avoids both absolute rigidity and arbitrariness.

The coercive nature of law, highlighted in these pages, con-
firms the importance of judicial intervention. An individualized
rule not only closes a dispute but also transforms an abstract pos-
sibility into a concrete mandate endowed with binding force. Ju-
risdiction gives practical life to the system, as it translates general
provisions into enforceable orders. In this operation, the core of
normative positivism is clearly observed: validity rests on proper
production, and coercion guarantees social effectiveness.

Reflecting on the silence of the law and the supposed exis-
tence of gaps in the law also provides a fundamental nuance.
Contrary to traditional concepts that imagined impossible to fill
the gaps, Kelsen maintains that all non-prohibited behavior is
permitted. From this perspective, the judge never faces an ab-
solute void, but rather the task of defining the scope of what is
permitted or punishable within the regulatory framework. Juris-
diction thus appears as a creative body, but one always limited by
the tiered structure of the law.

Regarding the production of general norms, a comparati-
ve analysis between centralized and decentralized systems shows
the importance of maintaining a balance. Kelsen recognizes that
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precedent can become a source of law, although he warns of the
risks of a judiciary that replaces the legislature. The contribution
of this perspective is to emphasize that judicial creativity does not
constitute unlimited power, but rather a controlled derivation of
the legal system. Consequently, pure theory maintains its cohe-
rence as a system while explaining specific phenomena in legal
practice.

These ideas compel us to reconsider common perceptions of
the judicial function. Classical tradition reduced it to a declara-
tive office; critical currents expanded it to conceive it as a broad
political exercise. Kelsen proposes a middle ground: jurisdiction
creates law, but it does so within a framework that preserves the
unity of the system. This position invites reflection on the role of
judges in today’s democracies, where the tension between securi-
ty and justice remains open.

In summary, the review undertaken in these pages allows us
to recognize the judicial function as a decisive axis in the archi-
tecture of modern law. A review of classical positivism clearly
shows how reducing the role of judges to a purely declarative
role proved functional in historical contexts where codification
sought to guarantee certainty and predictability. However, this
conception soon demonstrated its limits by obscuring the creative
capacity that inevitably accompanies the application of law. The
work of Hans Kelsen appears in this context as a turning point,
as it proposes understanding the judge not only as an enforcer of
general norms, but as a participant in a continuous process of nor-
mative production.

Pure legal theory, by conceiving the legal system as a dynamic
system of graduated norms, grants the judge a constitutive role
within the normative framework. The judgment ceases to be the
passive voice of the law and becomes an individual norm with
full legal validity. In this framework, each judicial decision is not
limited to closing a particular dispute; on the contrary, it is inte-
grated into the system as an act of lawmaking. The originality of
this approach lies in its ability to show how the application of law
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1s simultaneously the production of law, such that there is no rigid
boundary between legislating and judging, but rather a continui-
ty of functions within a process of normative self-production.

Kelsenian analysis takes on greater relevance when conside-
ring coercion as an indispensable element of law. It is not enough
to affirm the existence of individual norms created by judges; it
1s necessary to emphasize that these norms acquire binding for-
ce and are imposed through acts of execution. Judicial decisions
transform abstract possibilities into concrete mandates, thereby
demonstrating the normative system’s social effectiveness. This
dimension distinguishes law from other normative orders, such
as morality or religion, by emphasizing its validity in the capacity
to compel and sanction.

The reflection on normative silence and the supposed exis-
tence of gaps in the law adds a decisive nuance. In contrast to
currents of thought that imagined impossible-to-fill gaps, Kelsen
maintained that all non-prohibited behavior is permitted. This
assertion eliminates the idea of absolute gaps in the law and pla-
ces the court in a creative position, one always limited by the ins-
titutional framework. The judge does not act in a realm without
rules, but within a system where discretion is channeled toward
controlled normative solutions. The originality of this position
lies in its rejection of the use of gaps to justify the introduction of
external moral criteria, since the law itself possesses mechanisms
to resolve any case.

An examination of the production of general norms through
precedents complements this view. For Kelsen, judges, in certain
circumstances, generate provisions with general scope; however,
he warns of the risks of equating such production with legislative
production. The balance lies in recognizing the creative value of
jurisdiction without absolutizing it. Neither the classic reduction,
limiting the judge’s role to that of a mere enforcer, nor the exa-
ggeration of some contemporary models that turn the judge into
a covert legislator, are satisfactory. Kelsen’s proposal invites us to
consider the judge as a controlled producer of law, whose indi-
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vidual and even general decisions are always inserted within the
hierarchical structure of the normative order.

This review reveals that the debate on the judicial function
is not limited to the historical sphere. In contemporary demo-
cracies, the tension between legal certainty and substantive justi-
ce, between predictability and flexibility, persists. The Kelsenian
perspective offers a middle ground to avoid both empty forma-
lism and the excessive politicization of the judicial function. By
emphasizing that judicial production is limited by higher norms,
Pure Theory of Law provides a framework for understanding the
legitimacy of decisions without appealing to indeterminate moral
principles. At the same time, by recognizing the creativity of jud-
ges, it opens up space for responding to the complexity of social
life without sacrificing the coherence of the system.

In this sense, the final reflection invites the reader to reconsider
the traditional image of the judge. Far from being a subordinate
actor or a covert legislator, the judge, in Kelsen’s view, is an agent
who ensures the continuity of law through concrete normative
decisions. His task is not to discover a pre-existing law or invent
solutions outside the system, but rather to produce law within
a self-regulating and self-reproducing order. This conception
remains relevant in current contexts, where the judiciary faces
growing demands for grounding, transparency, and democratic
legitimacy.

The contribution of this research is to systematically articu-
late Kelsen’s disparate ideas on the judicial function and present
them in dialogue with contemporary legal issues. In doing so, it
not only recovers the richness of Kelsenian theory but also offers
the reader a critical tool for assessing the limits and scope of ju-
risdiction in democratic societies. However, one question remains
unavoidable: how far can judicial creativity go without jeopardi-
zing legal certainty? The answer lies neither in the exaltation of
discretion nor in its absolute suppression, but in the construction
of a balance, the same one to which Kelsen aspired when he pla-
ced the judge within a process of normative self-production.
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Thus, the conclusions are not intended to close the debate,
but rather to encourage its continuation. The judicial function
will continue to be a subject of dispute in a world where social
demands change rapidly, and judges are forced to respond with
decisions that go beyond specific cases. Returning to Kelsen’s ap-
proach does not mean returning to the past but rather finding in
it a starting point for critically reflecting on the present and pro-
jecting into the future a conception of jurisdiction that integrates
security, creativity, and legitimacy.
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LA OBRA BETWEEN APPLICATION AND CREATION. Kelsen's Conception of
the Judicial Function versus Classical Positivism estudia la concepcion kelse-
niana de la funcién judicial en contraste con el positivismo clasico. Sostiene
que la actividad jurisdiccional no es una mera aplicacién mecanica de nor-
mas, Sino Un proceso que exige interpretacion y, en determinados margenes,
creacion normativa. El andlisis muestra como la teoria pura del derecho
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vista. El libro examina criticamente la tension entre formalismo y creatividad
judicial, asi como los limites institucionales y dogmaticos de la discrecionali-
dad. Mediante una lectura hermenéutica y comparativa, los autores ponen
de relieve la vigencia de Kelsen frente a los debates contemporaneos sobre
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